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Present as or for the party or parties: 

• For the Proprietor(s): Syngenta Participations AG 

J. E. Swift, accompanied by Dr. K. Elliot 

. For the Opponent 1 : BASF Aktiengesellschaft 
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Anme!de-Nr.: 

Application No.: 97 940 156.9 



Notificalion/Proces-verbal (Annexe) 



The proprietor confirms his request that the patent be maintained in amended form on the 
basis of the claims filed as the main request. He also confirms his first to third auxiliary 
requests. All requests have been filed with letter of 24.10.2005. 

The opponent confirms his request that the patent be revoked in its entirety. 

With respect to the main request, the opponent argues that the feature "wherein the 
composition provides an increase in the selectivity for said useful plant cultivations" that 
was newly introduced into claim 1 has no basis in the application as originally filed and 
renders the claim unclear. 

The proprietor submits that the feature has a basis in paragraph 6 of the description. He 
admits that the feature is not intended to differentiate claimed matter from the prior art. 
The chairman observes in this context that claim 1 of the first auxiliary request lacks the 
feature and is otherwise identical to claim 1 of the main request. 

After brief deliberation, the chairman announces that the opposition division considers the 
introduction of the feature as inappropriate for an opposition procedure and that the main 
request is not admissible. 

The chairman indicates that in the written procedure the opponent has made observations 
with regard to the priority and asks the proprietor for a reaction. The proprietor admits that 
the opponent's observations are correct. The opponent has nothing further to add. 

The chairman suggests to move on with an evaluation of the first auxiliary request with 
respect to novelty. 

The opponent indicates that documents Dl and D2 are not novelty-destroying for the first 
auxiliary request. 

With respect to D3 (table 8 on page 33: glyphosate/metolachlor/maize and page 1 1 , 
paragraph 2: herbicide tolerant crops), the opponent maintains his novelty objection. 
The proprietor responds that there is no specific reference with respect to resistance to the 
phospho-herbicide. The chairman inquires that if the maize survives would that not indicate 



EPO Form 2906 01.91CSX 




Datum 

Date 

Date 



Bescheid/Protokoll (Anlage) 



26.01.2006 




Blatt 

Sheet 

Feuille 



2 



Application No.: 97 940 156.9 



Notification/Proces-verba! (Annexe) 



Demande n°: 



that the maize is tolerant. The proprietor responds that it is not clear to which herbicide the 
crop is resistant to. 

The opponent indicates that document D4 is not novelty-destroying. 

With respect to D5, the opponent maintains his novelty objection. At the relevant dates 
there has been overwhelming technical knowledge that glyphosate and glufosinate would 
kill any not resistant plant. The proprietor responds that there is only a very general 
passage (page 10, paragraph 4). In table B1 only herbicidal activity is indicated. There is 
no reference on whether the crop actually survives. 

With respect to D6, the opponent maintains his novelty objection. The main teaching of D6 
is using glyphosate with broadleaf herbicides on glyphosate-resistant plants. Dicamba is 
specifically mentioned. The opponent argues that tolerant tobacco is shown. The 
proprietor should substantiate his allegation that D6 is not enabled. The proprietor 
maintains that D6 is not enabled, and that this is substantiated in D22-D24. 

The opponent indicates that documents D7-D21 are not novelty-destroying. He also 
indicates that he has no further objections with regards to novelty. 

The chairman invites the proprietor and the opponent for further comments, before the 
division deliberates. The proprietor indicates that D3 and D5 do not disclose phospho- 
herbicide resistant plants and that D6 is not enabled. 

The division deliberates from 1 0:1 5 to 1 0:45. 

The chairman announces that the opposition division considers D3, D5 and D6 as novelty 
destroying for the first auxiliary request. With respect to D3 and D5 the division is of the 
opinion that the skilled person would read without reasonable doubt that phospho- 
herbicide resistant plants are concerned. The argumentation that the teaching of D6 is not 
enabling is not considered convincing by the division. 

With respect to the second auxiliary request, the chairman points out that claim 1 also 
contains the feature "wherein the composition provides an increase in the selectivity for 
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said useful plant cultivations" and asks the proprietor whether he wishes to make further 
comments, in addition to those already made with respect to the main request. 

The proprietor does not wish to make further comments. 

After brief deliberation, the chairman announces that the opposition division considers the 
introduction of the feature as inappropriate for an opposition procedure and that the 
second auxiliary request is not admissible. 

With respect to the third auxiliary request the chairman indicates that the feature "wherein 
the composition provides an increase in the selectivity for said useful plant cultivations" is 
present in claim 16. Apart from that, mixtures concerning dicamba, S-metolachlor, and the 
compound specified by the formula are still present. 

The proprietor does not wish to comment. 

After brief deliberation, the chairman announces that the opposition division considers the 
third auxiliary request as not admissible. 

The proprietor requests a 20 minutes break in order to consider further submissions. The 
proceedings are interrupted at 10:55 and resumed at 1 1 :15. 

The proprietor files a fourth auxiliary request (see attached). 

The chairman suggests a break and invites the opponent to prepare himself to consider 
admissibility and novelty and to start on inventive step after the break. 

The proceedings are interrupted at 1 1 :20 and resumed at 1 1 :50. 

The opponent indicates that claims 14-16 are not acceptable. The combinations are so 
specific that e.g. claim 14 cannot be considered as supported by the originally filed 
application. The specific combinations cannot be considered disclosed in the original 
application. 
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The proprietor does not agree. He requests, however, that claims 14-16 are deleted. The 
chairman indicates that accordingly no decision will be taken on these claims. 

The opponent indicates that he has no novelty objections with respect to the fourth 
auxiliary request, claims 1-13. 

The chairman opens the discussion on inventive step with the question on whether the 
safening effect data provided during substantive examination could be used in order to 
evaluate inventive step. The proprietor indicates that he has no further data in addition to 
the safening effect data already on file. The opponent argues that a safening effect could 
not be deduced from the originally filed application and should not be taken into 
consideration for the evaluation of inventive step. The chairman, after deliberation, 
indicates that the safening effect can be used as substantiating inventive step, as long as it 
is credible over the whole scope. 

The opponent indicates that D1 can be considered the closest prior art document. A 
safening effect is indicated in D1 on page 2, paragraph 2. Other phospho-herbicide, co- 
herbicide mixtures are disclosed in D2, D6, D8. The fourth auxiliary request lacks an 
inventive step in view of D1 / D2, D6, D8. Furthermore the opponent indicates that he 
remains with his written arguments relating to glufosinate versus glyphosate. 

The proprietor responds that the skilled person would never consider using glufosinate on 
a glyphosate-resistant plant and vice versa. The safening effect was not foreseeable in 
view of the prior art. 

After a break for deliberation from 1 2:47 - 1 2:52 the chairman expresses the opinion of the 
opposition division that a safening effect was not generally foreseeable. The use of the 
tested compounds may be considered inventive. For the untested compounds a safening 
effect is not considered credibly supported. With respect to demethenamide, in D8 a 
combination on a resistant plant has been tested (soya). In view of D8, methods involving 
the use of demethenamide as the co-herbicide on other crops are not considered 
inventive. 

There is a break from 1 2:58 - 1 3:50. 
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Notification/Proces-verbal (Annexe) 



The proprietor files a fifth auxiliary request (see attached). 

The opponent indicates that he has no observation regarding admissibility and no further 
objections with regard to novelty and inventive step. 

The proprietor files amended description pages (see attached). 

The chairman notes the following typographical inconsistencies: page 2, line 8: full stop 
instead of comma; page 3, line 35: full stop instead of comma; page 6, line 41 : full stop 
instead of comma; page 9, line 1 1 : delete comma. The proprietor requests correction. 

The opponent has no further comments. 

After brief deliberation, the chairman concludes the oral proceedings by announcing that 
the main request and the first to the fourth auxiliary requests are rejected. The fifth 
auxiliary request is considered to comply with the requirements of the EPC. 
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After deliberation of the opposition division, 

• the chairman announced the following decision: 

"Account being taken of the amendments made by the patent proprietor during the opposition 
proceedings, the patent and the invention to which it relates are found to meet the requirements 
of the European Patent Convention. The currently valid documents are those according to the fifth 
auxiliary request. 

Regarding the reasons for the decision, the chairman referred to: 
Article 102(3) EPC. 

The chairman closed the oral proceedings on 24.1 1 .2005 at 1 4:30 hours. 




signed: 



Steendijk, M 



Fitz, W 



Chairman 



Minute Writer 



Enclosure(s): 

fourth auxiliary request, fifth auxiliary request, 
amended description pages 
Form 2339.4 
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Documents for the maintenance of the patent as amended 
Description, Pages 

4,10-13 of the patent specification 

2, 3, 5-9 filed during Oral proceedings on 24.11.2005 

Claims, Numbers 

1 -9 filed during Oral proceedings on 24.1 1 .2005 



With the following amendments to the above-mentioned documents by the opposition division 

Description, Pages 2,3,6,9 



Sflit Auxiliary Request 



• P^^theconwof^sin* 
Phospho-herbicide, characterised in that a herbicida.ly effective amount of a composition 
conta.n.ng. in addition to the usual inert formulation assistants, a phospho-herbicide selected 
from the group comprising g.ufosinate and g.yphosate, a synergist amount of at least one 
ftrfher herbicide selected from the group comprising. efca^pyndate, dime thenamide and 
rts ^enantiomer, fluometuron, propaquizafop, atrazine, clodinafop, norflurazone, ametryn 
terbuthylazine, simazine, prometryn. MOA-402989, - wpII as mo comp^f fuB^te 




C0 2 C(CH3) 2 C0 2 CH 2 CHCH 2 
"CI 

is allowed to take effect on the cultivated plant or its habitat, with the provision that 
compositions containing glufosinate and atrazine. ' 
Aeemb^are not used in glufosinate-resistant maize, and further that compositions containing 
glyphosate and atrazine are not used in g.yphosate-resistant maize, and compositions 
contaming g.yphosate and dimethenamide are not used in g.yphosate-resistant soya. 

2. Process according to claim 1 for the control of weeds in cultivations of useful p.ants 
wh,ch are resistant to the herbicide glufosinate. characterised in that a herbicida.ly effective 
amount of a composition containing, in addition to the usual inert formulation assistants 
9 lufos,na,e and a synergistic amount of at least one further herbicide selected from the group 
composing tfeamea, pyridatei dimethenamide. fluometuron. propaquizafop. atrazine 
ametryn. terbuthylazine. simazine, prometryn. as well aG the compoure MWa ' 
CH a 




C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 



S CI 

is allowed to take effect on the cultivated plant or its habitat 

3- Process according to claim 1. characterised in that the useful plan, being cultivated is 
ma,ze which is resistant to glufosinate and/or glycate, and the composition contains 
glufosinate or glyphosate and a synergistic amount of at least one further herbicide selected 
from the group comprising^emfee.pyridate. dimethenamide and its S-enantiomer. atrazine 



NOA-402989, ametryn, terbuthylazine, simazine , prometryn. as-wctl-oo the compound u f 




C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 



4. Process according to claim 3, characterised in that the useful plant being cultivated is 
maize which is resistant to glufosinate, and the composition contains glufosinate and a 
synergistic amount of at least one further herbicide selected from the group comprising 
dfeambarpyridate. dimethenamide. atrazine, ametryn, terbuthylazine. simazine, prometryn. -as- 
well QG the compound ur fuium l a 




C0 2 C(CH 3 ) 2 C0 2 CHXHCH, 



5. Process according to claim 1 . characterised in that the useful plant being cultivated is 
cotton which is resistant to glufosinate and/or glyphosate. and the composition contains 
glufosinate or glyphosate and a synergistic amount of fluometuron. 

6. Process according to claim 5. characterised in that the useful plant being cultivated is 
cotton which is resistant to glufosinate. and the composition contains glufosinate and a 
synergistic amount of fluometuron. 



7. Process according to claim 1. characterised in that the useful plant being cultivated is 
rape or beet which are resistant to glufosinate and/or glyphosate. and the composition 
contains glufosinate or glyphosate and a synergistic amount of propaquizafop. 

8. Process according to claim 7. characterised in that theuseful plant being cultivated is 
rape or beet which are resistant to glufosinate, and the composition contains glufosinate and 
a synergistic amount of propaquizafop. 




9. Process according to claim 1, characterised in that the useful plant being cultivated is 
sugar cane which is resistant to glufosinate and/or glyphosate. and the composition contains 
glufosinate or glyphosate and a synergistic amount of ametryn. 

10. Process according to claim 9. characterised in that the useful plant being cultivated is 
sugar cane which is resistant to glufosinate, and the composition contains glufosinate and a 
synergistic amount of ametryn. 



are 



1 1 • Process according to claim 1 . characterised in that the useful plant cultivations 
treated with the said composition at application rates corresponding to 0.3 to 4/0 kg total 
active ingredient per hectare. 

12. Herbicidal composition, characterised in that it contains, in addition to the usual inert 
formulation assistants, glufosinate and a synergistic amount of at least one further herbicide 
selected from the group comprising pyridate. propaquizafop, clodinafop. norflurazone and 
NOA-402989. 

13. Herbicidal composition, characterised in that it contains, in addition to the usual inert 
formulation assistants, glyphosate and a synergistic amount of at least one further herbicide 
selected from the group comprising pyridate, propaquizafop. clodinafop. and NOA-402989. 

"** r " Pracess foM h c c ° n tr° ' of w eeds^Tm^tfve^ief^f-u c P f ,, ! plant s w h ich a tejesistajLto a 
phospho-herbicide. characterised in that a herbicidally effective amount of a composite , 
containing, in addition to the usual inert formulation assistants, a phospho-herbicrde^elected 
from the group comprising glufosinate, and a synergistic amount "^ferf ^n t ? u rth -r 
becbidd P s^P r tPdfrom the g r oup eemp fisfe^^ to 
take effect on the cultivated plant or its habitat, and wfa^p^eewpeeifen pro.i dc j a n- 
'»6rease.i Q thp ipiprtivity f n r oaid u^ u ful plant ujl li ^ 



5ns. 



'15. Process according todajrM4^haracterised in that the useful plant being cultivated 
is maize which is resista^H6 r gkifosinate. 



16. 



rocess according to claim 14. characterised in that the useful plant being cultivated 
s soy which i o res ist ant lu gluiosinate. ■ _ 



-gtfefriAuxiiiarv Request c^'^^^^r^v 

r ' 

1 • Process for the control of weeds in cultivation of useful plants which are resistant to a 
Phospho-herbicide, characterised in that a herbicidally effective amount of a composition 
contaming, in addition to the usual inert formulation assistants, a phospho-herbicide selected 
from the group comprising g.ufosinate and glyphosate, a synergistic amount of at least one 
further herbicide selected from the group comprising ^amb^pyridate, d**efheaa™d*-^ 

c|0dinafopi norf , ur3zonG| affi6 ^ 
tefbethytesme, simaaae, pmmBfryn, MQA403e8^HI as tho compound of fofHwta 




C0 2 C(CH 3 ) 2 C0 2 CH,CHCH, 



is allowed to take effect on the cultivated plant or its habitat, w4thib £4iC o«sioa4bat 

*eemfa S ^ F eH^secUo ^ nR i n ^sis t, nt m a bp^n ri ft .rth n r th n t compoUlh ,, , u u , il u 4mRg- 
glyphosale^odatrazine are not used in glyphosate ros ic tu, ,[ .Baige^d^esito^ 

2 Process according to claim 1 for the control of weeds in cultivations of useful plants 
wh.ch are resistant to the herbicide glufcsinate. characterised in that a herbicida.ly effective 
amount of a composition containing, in addition to the usual inert formulation assistants 
g.ufo SI nate and a synergistic amount of at least one further herbicide selected from the group 
composing dieamfea. pyridate, dlMBwwsWMuom^ 
atD£tl ^ eEb ^ as wall ac the eompotme^f-femwla 




C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 



CI 

is allowed to take effect on the cultivated plant or its habitat 

3. Process according to claim 1, characterised in that the useful plant being cultivated is 
ma, 2e which is resistant to glufosinale and/or glyphosate. and the composition contains 
glufosinate or glyphosate and a synergistic amount of aUea 6t * fl e4urt^^ 



Best Available Copy 




C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 



4. 



m afeP hT S aCC ° rdin9 10 C ' aim 3 ' CharaCteriSed h ^ Useful P ,ant titivated h 
wett^t he compou n d ufrmmma -^^%^meto^&. 




C0 2 C(CH 3 ) 2 C0 2 CH 9 CHCH, 



-°«^-wa jposaie anrt a syaa irq i nli r n m n nrrt of n u umul u tu n. ' 

6_ 



cn tl n n which iui ki.M ^ H 4-^»i, fffr7 ; nntr rt t , ■ a """'""^ 

j»yncirgi3tie-e fflount of fluomotur eo. 

5 1= or £r r rding *° da,m characterised in - m «*• ■»* — fe 

*Pe or be* whrcn aro resrsW „ andto and 

coaiarns s«os,„a,e o, g , wtosal e and . synBr9lstfc m ^ ^ P 

a r e o , are resis,an "° *•*■* and 0,6 c ~ n ^ ^ - 

a synergistic amount of propaquizafop. . . 



9. , ■ ■ ^ C33 c^i, ^^^y^ ^i co d in thQ{ th raefaf-ptaBt^ 

sug ar r,n P whic h is rosbtnni Lu y lufuMn afe^ndfe^ M n ^to, a n d the eempesi t ion ^ antat m 

g M h rmato orglyph nnn f n DnddL y.i m y ia i c a moLintofDm ^Trr- 

1ft *» ^ r" rr1ino to cla im 0, e hatacte, ised „ , th at the uo cful p l ant b ein g culthratetBs- 

•XX. Process according to claim 1 . characterised in that the useful plant cultivations are 
treated wrth the said composition at application rates corresponding to 0.3 to 4/0 kg total 
active ingredient per hectare. 

^ « Herbicidal composition, characterised in that it contains, in addition to the usual inert 
formulation assistants, glufosinate and a synergistic amount of at .east one further herbicide 
selected from the group comprising pyridate, oropaquizafoo, clodinafop. r^We^e-a^ 
NQA^Q29 8 9 . 

<\ & Herbicidal composition, characterised in that it contains, in addition to the usua. inert 
formulation assistants. g.yphosate and a synergistic amount of at least one further herbicide 
selected from the group comprising pyridate, propaquizafop, dodinafop, and MOA 4029^. 

14" Pr nr ° rr[ f ° r thS G ° " Uu l ^ ^ ^^^ ^hfch a re res istant lo , ' 

Phosphoherbicide. characterised in that a herbicida.ly effective amount of a composition^ 
contaming. in addition to the usual inert formulation assistants, a phospho-herbidd^ected 
from the group comprising glufosinate, and a synergistic amount "^g ^S th-r 



h°rbicid 



[o color 



°rt-ri fr o m tho group co ^^^^^^^^^ g ^ ^ 
take effect on the cultivated plant or its habitat. as H ^ n hflh^o^i t iun i *e**es-*n- 
iRereaseao Jhp splprtivrty for aoid u ^ ful pldnl^uU i ^. s. 



15. Process accordi^falhTn characterised in that the useful plant being cultivated 
is maize which is resistant to glufosinate 



16 



ss according to claim 14. characterised in that the useful plant being cultivated 
w coy which is rcaia{m U a^lirfn C ir,p t c. 
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effective amount of a composition cental ^ 
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^maintaining the outstanding c^^Z^^ 0W ^^ O, SUbS ^^^ 
UU^ec^ 

Important weeds, such as SteLia NaSi^Aam^ 

AM, on. Site, XantoZ, ^^^^ ^ 
also be used for non-selective weed control and Z'S^S^^TT' ^ Woteand Veronica - 

[0008J usafu, p,ant cu.hva.ons which are tolerant towards the harLde glufosinate or g , pnosate are pref grab , 
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to those heS thaSS rSant 
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Sng^Re^ - J* containing giufosinate and atrazine 

resistant mate are dtcJbed In L C tJtnZZL 222 f ° r USe ,n 

Comm. Weeds EastCan 1 20I2S' VSs^e^ 1 ' 242 - 243, 1995 and Res - Re P- ^ert 
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are new and form a further object of the present invention. 

[0033] , Both glufosinate andlor glyphosate and the other herbicides may be used In unchanged form, i.e. as they 
occur during synthesis, but they are preferably processed In conventional manner with the assistants which are cus- 
tomary in. formulation technology, such as solvents, solid carriers or surfactants, e.g. Into emulsrfiable concentrates 
directly sprayable or diluable solutions, spray powders, soluble powders, dusting compositions, granulates or micro- 
capsules. The application processes such as spraying, atomizing, dusting, sprinkling, dispersing or pouring are selected 
accprding to the aims strived for and the given conditions, in the same way as for the type of composition. 
[0034] The formulations, i.e. the compositions, preparations or compositions containing the active ingredient glufosi- 
nate or glyphosate and the other herbicides as well as optionally one or several solid or liquid formulating assistants, 
are produced in a manner known per se t e.g. by Intimately mixing and/or grinding the active ingredients with the for- 
mulating assistants such as solvents or solid carriers. In addition, surface^active compounds (surfactants) may be used 
when producing the formulations. 

[0035] The solvents In question may be: aromatic hydrocarbons! preferably fractions C B to C 12 . such as xylene mi'x- 
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Interlocutory decision in Opposition proceedings (Articles 102(3) and 106(3) EPC) 

The Opposition Division - at the oral proceedings dated 24.1 1 .2005 - has decided: 

Account being taken of the amendments made by the patent proprietor during the opposition 
proceedings, the patent and the invention to which it relates are found to meet the requirements 
of the Convention. 

The reasons for the decision are enclosed. 

Documents for the maintenance of the patent as amended: 



Description, Pages 

4,10-13 of the patent specification 

2, 3, 5-9 filed during Oral proceedings on 24.1 1 .2005 

Claims, Numbers 

1 -9 filed during Oral proceedings on 24.1 1 .2005 

With the following amendments to the above-mentioned documents by the opposition division 

Description, Pages 2,3,6,9* 



Comments 

* Typographical errors (cf . minutes of the Oral proceedings) 
Possibility of appeal 

This decision is open to separate appeal according to Article 106(3) EPC. Attention is drawn to the 
attached text of Articles 1 06 to 1 08 EPC. 
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Opposition Division: 

Chairman: Steendijk, M 

2nd Examiner: Fitz, W 

1st Examiner: Fazzi, R 




Ambroa, J.R. 
Formalities Officer 

Tel. No.: +49 89 2399-8012 

Enclosure(s): 12 page(s) reasons for the decision (Form 2916) 
Wording of Articles 106- 108 (Form 2019) 
Documents relating to the amended text 
Fourth and fifth auxiliary requests; amended description 

to EPO postal service: 23.01 .06 
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I. Facts and Submissions 

1.1 . The present disputed patent n° EP 0 930 823 has been granted on EP 97940156.9, 
which derives from PCT/EP97/04795 filed on 3 September 1997, and claims the priority 
date of 5 September 1996 (cf. CH 220296). 

The proprietor is Syngenta Participations AG. 

The grant of the patent has been mentioned on 1 8 December 2002. 

The title of the patent is "Process for the control of weeds". 

1.2. An opposition has been filed on 18 September 2003 by BASF AG, which is based on 
Article 100(a) EPC; the opponent requested the total revocation of the patent as the 
subject-matter therein disclosed would not be patentable within the terms of Article 52 
EPC and would in particular not meet the requirements of novelty and inventive step. 
In case the opposition division were of the opinion that said request could not be 
accepted, the opponent requested Oral Proceedings. 

1. 3. In his letter of 1 8 September 2003 the opponent cited the following documents: 
D1: WO 96/25034 

D2: Research Disclosure, April 1995, 271 , 37242 
D3: EP 820 227 (= WO 96/3201 3) 
D4: EP 876 1 00 (= WO 97/24930) 
D5: EP 888 055 (= WO 97/34484) 
D6: US 5,094,945 

D7: J. M. Lich et al., Weed Science 45(1), 12-21 (1997) 

D8: L. Gonzini et al., Res. Rep. North Cent. Weed Sci. Soc. 52, 266-267 (1995) 

D9: WO 92/08353 

D10:EP614 606 

D1 1 : Research Disclosure, March 1987, 275, 27546 
D12: P. Homus, Oleagineux 45(2), 57-68 (1990) 
D13:DE 28 39 087 
D14:EP499 798 

D15: P. Langeluddeke et al., British Crop Prot. Conf. Weeds, 1985, Vol. 3, S. 1047- 
1052 
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D16: P. Westra et al., Weed Technology 6(4), 949-955 (1992) 
D17:EP 378 985 

D18: S. M. Brown et al., Weed Science 33(6), 843-847 (1985) 
D19:EP441 764 

D20: S. Tan et al. J. Environ. Qual. 24, 970-972 (1995) 
D21 : EP 357 553 

The opponent argued that the priority of 5 September 1996 would only be partially valid, 
namely for claims 2, 4, 6, 8, 10 and 12. 

As regards novelty, the opponent held that claims 1 -6 and 1 3-1 5 of the present disputed 
patent would not be new in the sense of Article 54(2) and (3) EPC and, for claim 1 in 
particular, the following passages of the prior art documents were cited: 
D1 pages 3-5; D2 2 nd line of the 3 rd paragraph, and paragraph 17; D on pages 1-2 and 
1 1 ; D pages 3-4; D pages 10 and 1 6-17; D6 column 7, lines 17-32; D7 on page 14, 2 nd 
paragraph; D8 on page 267. 

Furthermore, the subject-matter of dependent claims 2-6 was objected to in view of the 
teaching of documents D1 to D8. 

Claims 14-15, disclosing herbicidal compositions, were deemed not to meet the 

requirements of Article 54 EPC in view of the following passages: 

D1 page 5, 1 st paragraph; D3 page 11, fifth paragraph, line 2; D4 page 4, fourth 

paragraph; D5 on pages 16-17, last paragraph; D9 page 5, 2 nd paragraph; D10 pages 

2 and 7; D1 1 4 th paragraph; D12 page 12, table 2; D13 pages 7-8, DII-DV; D14 page 3, 

line 20 and tables 1-3; D15 page 1050, 3 rd paragraph. 

For claim 15, documents D6-D8 and D16-D21 were also cited. 

The opponent further argued that the subject-matter of the present patent is not 
inventive in the sense of Article 56 EPC. 

On page 3, paragraph 5 of the patent specification it is stated that the combination of 
a phospho-herbicide such as glufosinate or glyphosate with another herbicide (cf. list of 
claim 1) would lead to a synergistic effect in the control of weeds in useful plant 
cultivations. However, the data sent with letter of 8 June 2001 during the examination 
procedure would not show any synergistic effects in the opponent's view. 
Moreover, the opponent pointed at the documents cited in the patent specification on 
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page 5, paragraph 22, which would also lead to the subject-matter of present claims. 
As regards inventive step, the opponent further cited the teaching of D1-D8 and 
contested the inventiveness of dependent claims 2-5 and 7-15. 

1. 4 The patent proprietor replied with letter dated 28 April 2004 and requested that the 
patent be maintained in an amended form, namely on newly filed claims 1-15. 
In case the opposition division were not willing to accept the above-mentioned request, 
the proprietor requested Oral Proceedings under Article 116 EPC. 

In said new claims, the proprietor deleted any references to formula I in claims 1-6 and 
to formula III in claims 1 , 2, 5 and 6; references to further substances have been deleted 
from claims 14 and 15. 

In addition, the phrase "and wherein the composition provides an increase in the 
selectivity for said useful plant cultivations" has been inserted in new claim 1 . 

The proprietor argued that present claims on file are new over the prior art due to the 
restricting amendments and in view of the feature "and wherein the composition provides 
an increase in the selectivity for said useful plant cultivations", which has been inserted 
in new claim 1. 

As regards the herbicidal compositions of claims 14 and 15, they have been amended 
in order to exclude those compositions already disclosed in the prior art. 

The proprietor further stated that the problem to be solved by the present application 
may be seen in the provision of a process with a high level of weed control with an 
increase in selectivity for useful plant cultivations. 

The solution to this problem, namely the various combinations of glyphosate or 
glufosinate with a co-herbicide, would be inventive in view of the data submitted during 
the examination phase with letter of 8 June 2001 , in which the weed control of the 
compositions used in the patent is comparable with or better than the control of the two 
components when used separately. 

Said data would also show that the damage suffered by the useful crops is reduced 
when the compositions of the patent are used, in comparison with the damage caused 
when the glyphosate/glufosinate is used alone. 
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1.5 In view of the opponent's and the proprietor's requests, an invitation to attend Oral 
Proceedings on 24 November 2005 was sent. 

1.6 On 24 October 2005 the proprietor sent a new set of requests (namely a main request 
and three auxiliary requests) and requested that the patent be maintained in an 
amended form on the basis of the claims attached to said letter. 

In the main request, reference to prosulfuron and primisulfuron has been deleted from 
claims 1-4 as well as reference to fluometuron from claims 14-15 and reference to 
f luthiacet-methyl from claim 1 5. 

The proprietor also observed that the disclosure of D8 is outside the scope of claim 1 
because of the proviso at the end of said claim. 

As regards D6, the proprietor submitted that this document does not constitute an 
enabling disclosure for the transformation and regeneration of corn perse and also for 
the production of any glyphosate resistant plants. 
In this respect, the following documents were cited: 

D22: In Re Goodman, US Case from the Court of Appeal of the Federal Circuit; 
D23: the US Court in PGS v DeKalb Genetics Corp.; 
D24:US 4,940,835 

In the first auxiliary request, the sentence "and wherein the composition provides an 

increase in the selectivity for said useful plant cultivations" was deleted. 

The second auxiliary request was identical to the main request, with the exception that 

reference to metolachlor was deleted from claims 1 -6 (in view of the disclosure of D6) 

and separate claims 16-17 were drafted with respect to this compound. 

The claims of the third auxiliary request were identical to those of the second auxiliary 

request with the exception that the sentence "and wherein the composition provides an 

increase in the selectivity for said useful plant cultivations" was deleted. 

1. 7 Oral Proceedings took place on 24 November 2005. 

During the Oral Proceedings a fourth and a fifth auxiliary requests were filed (cf. annex). 

The following was decided: 

- the main request was rejected as not admissible; 
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- the claimed subject-matter of the first auxiliary request was considered not to be new 
in the sense of Article 54 EPC because of the disclosure of D3, D5 and D6; 

- the second auxiliary request was rejected as not admissible; 

- the third auxiliary request was rejected as not admissible; 

- the claimed subject-matter of the fourth auxiliary request was considered not to be 
inventive in the sense of Article 56 EPC; 

- the fifth auxiliary request was considered to overcome the grounds of opposition. 

II. Grounds for the decision 

11.1 The opposition is considered to meet the requirements for admissibility. 

Main request 

11. 2 Admissibility 

Claim 1 of the main request includes the sentence "and wherein the composition 
provides an increase in the selectivity for said useful plant cultivations", which was also 
present in the main request sent with letter of 28 April 2004 and for which an objection 
was raised in item II.3 of the invitation to Oral Proceedings (namely that claim 1 attempts 
to define the subject-matter in terms of a result to be achieved, which is not in line with 
Guidelines C-lll, 4.7). 

In this respect, the requirements of Rule 57(a) EPC are not met, as the introduction of 
said sentence is not occasioned by the grounds for opposition specified by Article 100 
EPC. The fact that said feature is not necessary for the definition of the invention can 
also be deduced by the formulation of the first and third auxiliary requests, where said 
sentence has been omitted. 

Moreover, the proprietors representative stated during Oral Proceedings that this feature 
does not contribute to restore novelty or inventive step over the prior art. 

First auxiliary request 

11.3 Amendments 
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In claims 1-4 sent with letter of 24 October 2005, reference to prosulfuron and 
primisulfuron has been deleted as well as reference to fluometuron from claims 14-15 
and reference to fluthiacet-methyl from claim 15. 

The amendments are considered to be in line with the requirements of Article 123(2) and 
(3) EPC. 

The request is also considered admissible in the sense of Rule 57(a) EPC as it was 
conceived to delimit the claimed subject-matter from the prior art. 

II.4 Novelty 

During Oral Proceedings the opponent did not raise any novelty objections for the first 

auxiliary request in respect of documents D1 , D2, D4, D7, D8 and D9-D21 . 

The opposition division is also of the opinion that, in view of the amendments made, the 

teaching of said documents does not fall within the subject-matter of claims 1-15 of said 

request. 

Document D3, however (which is state of the art according to Article 54(3) EPC for those 
parts of the patent which enjoy the present priority and state of the art according to 
Article 54(2) EPC for those parts of the patent for which the present priority is not valid), 
discloses on page 33, table 8, that a compound of formula A (namely the (S)-enantiomer 
of metolachlor, cf, page 1) can be used with glyphosate on maize. 
The use of glyphosate with the compound of formula A is also mentioned on page 1 1 of 
D3 and the use of glufosinate with the compound of formula A is mentioned on page 14. 
The 2 nd paragraph on page 11 of D3 precises which kind of crops said document refers 
to, namely also those "which have been made tolerant to herbicides or classes of 
herbicides". 

The opposition division is of the opinion that the maize used in the examples of the cited 
table 8 must have been resistant to phospho-herbicides, as the skilled person would not 
consider applying such a class of non-selective herbicides to a crop not resistant to 
them, which would otherwise cause the death of the crop (the results of said table 
indicate i. a. that the maize has not suffered any significant damage). 
Thus, the teaching of D3 is considered to anticipate the subject-matter of claim 1 of the 
first auxiliary request. 
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D5 (which is state of the art according to Article 54(3) EPC) describes on page 17 (cf. 
end of the first paragraph) that a compound of formula A (namely butafenacil, cf. page 
1 ) can be used together with glyphosate or glufosinate on crops. 
Following the indications on page 10, 4 ,h paragraph, crops are also those "which have 
been made tolerant to herbicides or classes of herbicides". 

For similar reasons as mentioned in the context with document D3 the person skilled in 
the art would not consider applying phospho-herbicides on crops not resistant to them. 
Thus, the teaching of D5 is considered to anticipate the subject-matter of claim 1 of the 
first auxiliary request. 

As regards D6, this document discloses on column 7, lines 17-32 and 35-39 that 
formulations to be used in glyphosate-resistant plants for protecting crops (for instance 
corn, soybean, tobacco, cotton) from weeds may include glyphosate in combination with 
atrazine or metolachlor. The use of dicamba is further mentioned as preferable. 
The proprietor argued that this document does not constitute an enabling disclosure for 
the transformation and regeneration of corn nor for the production of any glyphosate 
resistant plants, because at the time at which D6 was filed it would not be possible to 
produce a transgenic resistant plant in the described manner (cf. reference to D22-D24 
in the letter dated 24 October 2005). 

The opposition division is however of the opinion that the teaching of D6 constitutes an 
enabling disclosure and thus falls within the subject-matter of claim 1 of the first auxiliary 
request. 

According to Guidelines C-IV, 5.2 a document is made available to the public and is thus 
state of the art pursuant to Article 54(1) EPC, if the information given to the skilled 
person is sufficient to enable him, at the relevant date, to practise the relevant teaching 
at that time in the field to be expected of him. Under relevant date it is to be understood 
the publication date in the case of a document being state of the art under Article 54(2) 
EPC (cf. Guidelines C-IV, 7.3), which in the case of D6 is 1992. 
In this respect, it is to be noticed that D22-D24 refer to documents published before 
1992. 

The teaching that the skilled person would take from D6 is clearly that, in case of 
glyphosate-resistant plants, particular combinations may be used for protecting crops 
from weeds, namely those already mentioned on column 7, lines 17-32 and 35-39. 
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Second auxiliary request 



11.5 The second auxiliary request is not admissible under Rule 57(a) EPC for the same 
reasons already explained for the main request (cf. the sentence "and wherein the 
composition provides an increase in the selectivity for said useful plant cultivations" in 
claim 1). 



Third auxiliary request 

11. 6 In this request the proprietor introduced a new independent claim 16 and a dependent 
claim 17 directed to the same process of claim 1 of the main request, wherein the crop 
is soya and the composition used contains glufosinate and/or glyphosate and 
metolachlor. 

This request is not admissible under Rule 57(a) EPC for the same reasons explained for 
the main request, as independent claim 16 contains the sentence "and wherein the 
composition provides an increase in the selectivity for said useful plant cultivations". 

11. 7 Moreover, claim 1 of the third auxiliary request would not overcome the lack of novelty 
over the disclosure of D3, D5 and D6 for the same reasons given for the first auxiliary 
request (in fact claim 1 still makes references to dicamba, (S)-metolachlor and 
butafenacil). 

Fourth auxiliary request 

11. 8 Amendments 

The subject-matter of claims 1 -1 3 does not contravene the requirements of Article 1 23(2) 
and (3) EPC; the proprietor deleted any references to dicamba, butafenacil and (S)- 
metalochlor. 

The request is also considered admissible in the sense of Rule 57(a) EPC as it was 
conceived to overcome novelty objections. 
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11.9 Novelty 

In view of the restricting amendments the subject-matter of claims 1-13 can be 

considered new in the sense of Article 54 EPC. 

In this respect, the opponent did not raise any objections. 

11.10 Inventive step 

Claim 1 of the fourth auxiliary request discloses a process for the control of weeds in 
cultivation of plants which are resistant to phospho-herbicides, characterized in that a 
composition comprising a specific combination of known herbicides is used on said 
plants. 

Merely as solution to the problem of providing alternative methods for the control of 
weeds, the claimed subject-matter would be obvious to the person skilled in the art, who 
can only expect that a combination of per se known herbicides will retain herbicidal 
activity. 

Decisive for the assessment of the requirement of inventive step is therefore whether 
any relevant surprising advantage results from the defined combinations. 
The only data provided in this context are those sent with letter of 8 June 2001 during 
examination phase. 

The opponent has argued that these data would not show any synergistic effect as 

referred to in the description of the patent but rather some safening effect. 

Such safening effect would not have been indicated in the application as filed and should 

therefore not be taken into account in the assessment of inventive step. 

The opposition division observes, however, that the tests from which the safening effect 

had become evident correspond with the tests described in the application as filed, 

according to which both crop tolerance and herbicide activity are to be assessed. 

Even though a safening effect may not have been specifically mentioned in the 

application as filed, the opposition division is of the opinion that such effect would be 

observed when carrying out the invention as described and may therefore be taken into 

account in the assessment of inventive step. 

D1, which is considered to represent the closest state of the art, describes that a 
combination of a herbicide of formula I together with glufosinate or glyphosate produces 
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a herbicidal action that is capable of controlling the majority of the weeds that occur, 
especially in crops of useful plants made tolerant to glufosinate or glyphosate, pre- 
emergence and post-emergence, without any significant damage being done to the 
useful plant (cf. pages 1-4 of D1). 

The problem to be solved by the present patent may thus be seen in the provision of a 
further process of weed control in crops of phospho-herbicide resistant useful plants, 
which minimises the damage caused to the useful crop (i.e. improvement of the 
selectivity of the herbicide). 

From D7 (prior art in as far as the present priority is not valid) it is known that a 
formulation of two herbicides normally leads to one of the following three effects, namely 
an additive, an antagonistic or a synergistic effect (cf. D7 on page 12, right-hand 
column), but the safening effect described above is not something that can be predicted. 
In view of this unpredictability of the safening effect, the data sent on 8 June 2001 would 
substantiate an inventive step for those methods of present claim 1 involving 
formulations for which a safening effect has actually been demonstrated and which had 
not been described for use on resistant crops before. 

It is however observed that the claims comprise a variety of combinations of herbicides 
for which no specific data on any safening effect has been provided. These 
combinations have no more in common with the tested combinations than what they 
have in common with, for instance, the combination described in D1 . 
In view of the unpredictability of the safening effect, any safening effect of those non- 
tested combinations can therefore not be considered as substantiated and thus not be 
taken into consideration for the assessment of inventive step of such combinations. 
Consequently, the subject-matter relating to the non-tested compositions is considered 
obvious as solution to the problem of providing mere further herbicide combinations. 
It is further observed that claim 1 comprises a process involving the use of 
dimethenamide together with glufosinate or glyphosate, whereby the use of glyphosate 
and dimethenamide on glyphosate-resistant soya is excluded. 
Such excluded use of dimethenamide had been described in document D8; the only 
difference with respect to D8 would thus reside in the application on different crops. 
The person skilled in the art would, however, not expect that the utility of such an 
effective known combination would be limited to a single crop. 
Accordingly, he would try the use of such known combination on other crops and thus 
arrive at the claimed process. 
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In this context it is noted that the safening effect as demonstrated for the combination 
with dimethenamide in the submitted data is not considered to provide for a surprising 
advantage with respect to the teaching of D8. Such safening effect would be observed 
by the person skilled in the art when applying the teaching of D8 for similar reasons as 
why he would observe such effect when applying the teaching of the patent. 
Accordingly, the use of dimethenamide is not considered to involve any inventive step. 
Therefore the subject-matter of claim 1 of the fourth auxiliary request is not considered 
to meet the requirements of Article 56 EPC. 

Fifth auxiliary request 

11.11 Amendments 

Claims 1-9 of the fifth auxiliary request meet the requirements of Article 123(2) and (3) 
EPC. 

The proprietor restricted claim 1 to the coherbicides for which data had been provided 
with letter of 8 June 2001 . 

The request is also considered admissible in the sense of Rule 57(a) EPC as it was 
conceived to overcome inventive step objections. 

11.12 Novelty 

The subject-matter of claims 1-9 is new in the sense of Article 54 EPC (cf. fourth 
auxiliary request). 

11.13 Inventive step 

The subject-matter of claims 1-9 has been restricted to combinations with coherbicides 

for which a safening effect has been substantiated. 

Moreover, combinations with dimethenamide have been deleted. 

An inventive step is acknowledged for such subject-matter for the reasons set out above 

in the context of the fourth auxiliary request. 
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11.14 The opponent did not raise any objections on admissibility, novelty or inventive step of 
the present request. 

During Oral Proceedings an amended description was filed, which is in line with claims 
1 -9 of the present request and which was approved by the opponent. 

11.15 Accordingly, in view of the amendments made in accordance with the fifth auxiliary 
request, the patent is considered to meet the requirements of the EPC. 
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^^S^^!!^^ torA ° r * habltal.wt th th e f r evision that cowpoolBoiu cunuiuiny ijfe rfeeimte 

^^amba aro not u aed i n g l uf u a fafite^si st R n t rrin lT P, and furthor that oomp c sitiu.u u. ula ininfl^ypt^at^aad 
a^n^o^ cad , n 9>rphosat<H e*i^^^^ 
giyphosafr-anri rllmftthrnnmirir "™ not imnrtln giypbosatiwectetaftUeya ■ 

E! " ^Jf"? SUri,riSin9 corT ? b,nation of a Phospho-herbicids such as glufosinate or glyphosate with at 

2^ t lT:T 6 Tr d furtherhert,lciaes «P— addWona. effect to be expected hj ri ncip.e o Tthe 
respectl C0ntr0l ! ed ' and *" extends * e * ^Mty of both active Ingredients In particular in two different 

a good level of activity. On the other hand, the composition used according to the invention still achieves a high rate 

' -^nouST Wh6re lnd ( iVidUa, eUbStanCeS haW beC ° me "° ,0n 9 er a 9™"icaHy —W 'n -£ eppSatit 
t2l3tr C ° f n f ? Ue " C6 ° f m ,S 3 cons,derab,e *"rtno of the weed spectrum and an a^dfflanaLtacL^a. 

wE ™1 " S , Z "* *l c °7° s,tion accore,lfl 9 to the invention allows greater flexibility of subsequent cultivations 
whilst maintaining the outstanding control of weeds In useful plants. 

[0007] The herbicide mixture used according to the invention may be used on glufosinate- or glyphosate-resistant 

S ? 38 ^ I^T""' D ' gitaria ' Avena ' Sotaria - Stna pl Lollum, Solium, Phasl 

■ AtllnlTv' Mon °<*°»*- toglttnria. Bromus. Alopecunjs, Sorghum halepense, RottboeMa. <W 

f?, I ^ ranffu f ' Chenopodium, Ipomoea, Chrysanthemum, Galium, Viola and Vtoonfcatt may 

also be used for non-selective weed contml and for all application methods that are usual in agriculture e q pre- 
emergent application, post-emergent application and seed disinfecting. ' 
[0008] Useful plant cultivations which are tolerant towards the herbicide glufosinate or glyphosate are preferabV 
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produced with the assistance of biotechnological methods. The assistance of biotechnological processes can be re- 
stricted to the usage of cell-biological selection processes, which are carried out in such cases preferably on cell or 
callus cultures that are capable of regeneration, so as to finally develop glufosinate- or glyphosate-tolerant plants. 
However, since precise knowledge is available about the mechanism of activity of these herbicides, gene technology 
5 may also be employed. 

[0009] Resistance towards glufosinate may be essentially attained by two different experimental setups. On the one 
hand, the herbicide target which in the case of glufosinate is represented by the enzyme glutamine synthetase may 
be selected as the point of attack for the development of resistance. On the other hand, the herbicidally active substance 
itself may serve as the starting point for the development of resistance. For example, glufosinate tolerance may be 

10 effected through the transgenic expression of an enzyme which converts glufosinate into a physiologically inactive form. 
[001 0] The first set-up makes use of the knowledge of the site of action or the point of attack of giufosinate, namely 
the enzyme glutamine synthetase. The desired tolerance may thus be effected by over-expression of the enzyme in 
plants or preferably by transgenic expression of variants of the enzyme which are tolerant to the effect of glufosinate. 
[001 1 J Glufosinate-tolerant plants are thus produced e.g. by amplifying the herbicide target in the plant. Such gene 

is amplification is achieved for example by exposing plant cell cultures to selection pressure, and further cultivating the 
resistant variants or strains obtainable in this way and regenerating them into whole plants. The said resistant cell 
strains may also be fused with an appropriate receptor cell line in the manner of a protoplast fusion, and regenerated 
into whole plants. Alternatively, the desired gene amplification may also be attained with the assistance of genetic 
engineering, whereby the number of wild type genes in the plant genome of sensitive plants is increased by inserting 

20 further wild type gene replications: The source of wild type genes which encode the enzyme glutamine synthetase may 
be both procaryotes and especially eucaryotes. The eucaryotes are presented in particular by plant sources, e.g. 
various species of potato (Solanum tuberosum), tomato (Lycopersicon esculentum), pepper (Capsicum annumm), 
tobacco {Nicotiana tabacum), brassica, especially Brassica napus, various leguminosae e.g. alfalfa (Medicago sativa), 
clover (Tritolium sp.), soya {Glycine max), various species of bean (Phaseolus sp., Vid sp, Vigna sp.), peas (Pisum 

25 sativum), various root crops, e.g. Beta vulgaris, carrots (Daucus carota), sweet potatoes (Ipomoea batatus) as well as 
others, for example Arabidopsis thaiiana. 

[0012] Glufosinate-tolerant plants may also be produced by inserting genes that encode a mutated glutamine syn- 
thetase enzyme which is resistant towards the inhibitory activity of glufosinate. 

[0013] As in the case of the above-mentioned wild type genes, these are cloned into expression cassettes developed 
30 especially for plants, and are transformed into the desired host plant. Appropriate expression signals (essentially pro- 
moter and termination signals, as well as signal and enhancer sequences), which are recognised by the plant cell and 
lead to effective expression of the respective gene products in the transformed plant, and which may be employed 
within the said expression cassettes, are most familiar to the person skilled in the art. 

[0014] The processes for the production of such glufosinate-tolerant plants are described in detail in international 
35 applications having publication nos. WO 86/02097 and WO 87/05627, and reference thereto is incorporated In the 
present application. 

[0015] The recombinant DNA molecules thus produced may be inserted into the plant by means of various transfor- 
mation processes known to the person skilled in the art, and brought to expression there. The person skilled in the art 
Is aware that the choice of an appropriate method is dependent in particular on the species of plant respectively se- 

40 fected. Suitable transformation processes include for example micro-injection (Crossway et a!., Bio Techniques 4: 
320-334 (1986)), electroporation (Riggs et al, Proc. Natl. Acad. Sci. USA 83:5602-5606 (1986), Agrobacterium-mert- 
ated transformation (Hinchee eta!., Biotechnology 6:915-921 (1988)), direct gene transfer processes (Paszkowski et 
al., EM BO J. 3:271 7-2722 (1 984)), as well as ballistic processes using micro-projectiles f ballistic particle acceleration') 
[see for example Sanford et al., U.S. Patent 4,945,050; and McCabe et al., Biotechnology 6:923-926 (1988)]. 

45 [001 6] One especially preferred process for inserting recombinant DNA molecules into maize plants is described in 
the international application having publication no. WO 93/07278 and EP-A 0 292 435, and reference thereto is incor- 
porated in the present application. 

[001 7] As has already been mentioned, glufosinate-tolerant plants may also be produced by aiming at the herbicidally 
active compound as such and inactivating it. Thus, for example, genes may be isolated from the streptomycetes strains 

50 s. hygrocopicus and S. viridochromogenes, which were selected for bialaphos or phosphinotricine (= glufosinate) re- 
sistance, and these genes encode an enzyme which acetylates the free NH 2 group of glufosinate and thus transforms 
it to a non-herbicidally active compound. The transgenic expression of these phosphinothricine acetyl-transferase 
genes in useful plants is capable of eliminating the locking-up of the nitrogen metabolism In the plant by the glufosinate 
and leads to glufosinate tolerance of said plants. 

55 [001 8] The efficiency of expression of recombinant DNA molecules of bacterial origin in plants may be controlled by 
the production of synthetic genes. For example, genes of streptomycetes normally possess a very high G/C proportion 
of up to 70%, which may be reduced to the usual amount for plant genes of ca. 50% by resynthesis of the gene, whilst 
taking into account the usual codon usage of plants. 
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S ♦ k I!* 6 • md ? ni * 0< session may normally be further Increased by optimising the codon usage in such a way 
that only those codons that are most preferred in the respective target plant, for example maize, are used for gene 
resynthesis. Further details relating to the construction of synthetic genes which have been optimised for expression 
in maize may be found e.g. In the international application having publication no. WO 93/07278 
^^'"^lerant plants obtainable In this way may then bs propagated, l.e. produced, by means of conventional 
cultivation methods, whereby the glufoslnate tolerance Is passed on to subsequent generations by transmission 
The prooessesforthe production of such glufosinate-tolerant plants are described In detail in the European applications 
having the publication nos. EP-A 242 236. EP-A 242 246. PP'icauons 
EP-A 257 542 and EP-A 275 957 and reference thereto is incorporated In the present application 
[0020] Glyphosate-resistant plants may be produced in a similar manner, whereby a gene Is used which codes for 
a glyphosate-tolerant EPSP synthase, as Is described In EP-A-115673 and EP-A-409815 

[0021] By the expression plants or useful plant cultivations that are resistant to the herbicide glufoslnate or glypho- 
sate,as is employed in the present application, are understood also plants or useful plant cultivations which are resistant 
to those herblcdes that are metabolised in the plant or In the useful plant cultivations to glufoslnate, as is the case for 
example when using bilanafos. or to glyphosate. 

[0022] Maize which is resistant to glufoslnate was treated with a tank mixture containing glufoslnate and atrazine 
according to Res. Rep. North Cent. Weed ScL Soc.,51. 169-170. 1994. Further tank mixtures for use In glufoslnate- 
. resistant maize are described In Res. Rep. Expert Comm. Weeds East Can., 1, 242-243. 1995 and Res. Rep. Expert 
Comm Weeds East Can.. 1.205-206,1995. The treatment of glyphosate-resbtant maize or glyphosate^eslstantSya 
with mixtures of glyphosate and atrazine. metolachlor or dimethenemlde is described In Abstr. Meet Weed Sci Soc 

s£ £^JS ?ooc ReP - NOfth Cent Weed M - S0C - S2 ' 42fr427 ' 1995 and Res - Re P- No *" Cent Weed ScL 
ooc., od t Hoo-267, 1995. 

I! 0 ? ™° acdv , e W p1lent combination used according to the Invention contains glufoslnate or glyphosate and at 
least one of the other herbicides in any ratfo of the mixture, normally with an excess of one component over the other 
Preferred ratios between glufoslnate or glyphosate and the components in the mixture lies between 1 : 100 and 1 ': 

[0024] A prefened process according to the present Invention is characterised In that a herblcidally effective amount 
o a composition containing. In addition to the usual Inert formulation assistants, glufoslnate and a synergistic amount , 
l°Lr "! mhB \ h ! rbi ° idS Select?d from 9 rou P comprising p ^uffureruprtmlcu lf uron. d i oamba . pyridateC^ 
dta ** ef *^^ propaqulzafop/^Sfi, ameu yaT AB f b ii Wteme-w- 
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• ^ 027 l In n o tt n n FuWurtonr, whinh - i r n tesistant to glutectaato and/or glyphocnt n , n ro mpocitl o n is proforab l y am. 
pfcyeawMcto mnino glufooinate o r glyph u jutu u].au ay B e f§ fet feflmnt l nt nf flnnmoturon , orwh leh ranted u lutad nate- 
ond - a oync r gL>tt ainuum 01 l luomaturon. 

^f.? '"u?f 8 ° r bSet culfivat,ona - which «» resistant to glufosinate and/or glyphosate, a composition is preferabV 
selected which contains glufoslnate or glyphosate and a synergistic amount of propaquizafop. or whbh contains glu- 
foslnate and a synergistic amount of propaquEafop. 

J 0029 ! When the uaofulp ln ntcuHKraauii tui iuu n i uOh st.narranP which is cesJstanlto glufoslnate andtoglyphe a ate 
^ p mfnr^lo to u rn a mmp n rltlon which oortaliw gl . rfn.lnntP n rg l yph n n tn i nri a Bynpnjlcflr- amauot nf n m n tryn , or 

[0030] ™e amountapptiedmay vary wrthinavtfdera^ge, and depem 

SL°I P k° I? e ? t: 1 Seed dlslnfectin 9; ^age In the seed drili; no tillage application etc.). the plant cultivated, the 
weed o be controlled, the prevalent climatic conditions and other factors determined by the type of application time 
a " d . t f r9Bt cutt5vati0 "- general, the active ingredient mixture used according to the Invention may be 
used at an application rate of 0.3 to 4.0 kg active Ingredient mixture per hectare 

Sf 1 ^T 3 !'?" " Sed accortfin 9 t0 »«» lnventlon - alginate or glyphosate Is preferably present in a weight 
ratio of 1 : 1 0 to 1000 : 1 In relation to the other herbicide(s). 

[0032] The herbicldal compositions which contain, in addition to the usual inert formulation assistants, glufoslnate 

pyrtdate, rtlmothonam.do and to C u.unlium e n Uw 0 uumliui l lel ul I l iytuUd i luir jtuometww.,^ 
afop.aw flurMo ne . a. ire ^n .t ort)utylajlno r sima 7 ln B , pr n m n tryn , M OA 10 3 0 88; i u m\\ as the uumpuunus 01 iSrmulae 
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as well as the hetbicidal compositions which contain, in addition to the usual inert formulation assistants, glyphosata 
and a synergistic amount of at least one further herbicide selected from the group comprising pro^uHuron, primioulfuron, 
dteambflrpyridate, thp S-nnnntlom n r n f rllmcthonamido , the S enaattemei ul uihrlulaulilui, flu u n i e l u io n, propaqulzafopv-Ci/vdl 
clodlnafop, cin i fJ i im7nnp , ametryn, prom e tryn, MOA 100000, aj, weH as the compounda o f formula e v 




SCHjCOjCHj 
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CI 




are new and form a further object of the present invention. 

[0033] . Both glufosinate andlor glyphosate and the other herbicides may be used In unchanged form, I.e. as they 
occur during synthesis, but they are preferably processed In conventional manner with the assistants which are cus- 
tomary In formulation technology, such as soh/ents. solid earners or surfactants, e.g. into emulsifiable concentrates 
directly sprayable or diluable solutions, spray powders, soluble powders, dusting compositions, granulates or micro- 
capsules. The application processes such as spraying, atomizing, dusting, sprinkling, dispersing or pourlng are selected 
accprding to the aims strived for and the given conditions, in the same way as for the type of composition. 
[0034] The formulations, I.e. the compositions, preparations or compositions containing the active ingredient glufosi- 
nate or glyphosate and the other herbicides as well as optionally one or several solid or liquid formulating assistants, 
are produced in a manner known perse, e.g. by Intimately mixing and/or grinding toe active Ingredients with the for- 
mulating assistants such as solvents or solid earners. In addition, surface-active compounds (surfactants) may be used 
when producing the formulations. 

[0035] The solvents In question may be: aromatic hydrocarbons, preferably fractions C 8 to C 12 , such as xylene mix- 
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tures or substituted naphthalenes, phthalic acid esters such as dibutyi ordioctyl phthalate, aliphatic hydrocarbons such 
as cyclohexane or paraffins, alcohols and glycols, as well as the ethers and esters thereof, such as ethanol, ethylene 
glycol, ethylene glycol monomethyl- or -ethyl-ether, ketones such as cyclohexanone, strongly polar solvents such as 
N-methyl-2-pyrrolidone, dimethyl sulphoxide or N.N-dimethylformamide, as well as optionally epoxidated vegetable 

5 oils such as epoxidated coconut oil or soyabean oil; or water. 

[0036] The solid carriers employed e.g. for dusting compositions and dispersible powders are normally natural min- 
eral powders, such as calcite, talc, kaolin, montmorillonite or attapulgrte. To improve the physical properties of the 
formulation, highly disperse silicic acid or highly disperse absorbent polymerisates may also be added. The granular, 
adsorptive granulate carriers employed may be porous types such as pumice, brick fragments, sepiolite or bentonite, 

10 and the non-absorbent carrier materials are e.g. calcite or sand. Moreover, a number of pregranulated materials of 
inorganic or organic nature may also be used, especially dolomite or pulverized plant residue. 
[0037] Depending on the type of active ingredient to be formulated, the surface-active compounds may be non-ionic, 
cationic and/or anionic surfactants and surfactant mixtures having good emulsifying, dispersing and wetting properties. 
[0038] Appropriate anionic surfactants may be both so-called water-soluble soaps and water-soluble synthetic sur- 

« face-active compounds. 

[0039] Soaps which may be mentioned are the alkali salts, alkaline earth salts or optionally substituted ammonium 
salts of higher fatty acids (C^-C^), e.g. the Na or K salts of oleic or stearic acid, or of natural fatty acid mixtures, which 
may be obtained e.g. from coconut oil or tallow oil. Furthermore, the fatty acid methyl-taurine salts may also be men- 
tioned. 

20 [0040] More frequently however, so-called synthetic surfactants are used, especially fat alcohol sulphonates, fat 
alcohol sulphates, sulphonated benzimidazole derivatives or alkylaryl sulphonates. 

[0041 ] The fat alcohol sulphonates or sulphates are normally present as alkali salts, alkaline earth salts or optionally 
substituted ammonium salts and have an alkyl radical with 8 to 22 C-atoms, whereby alkyl also includes the alky! moiety 
of acyl radicals, e.g. the Na or Ca salt of lignin sulphonic acid, of dodecylsulphuric acid ester or of a fat alcohol sulphate 

25 . mixture produced from natural fatty acids. This also includes the salts of sulphuric acid esters and sulphonic acids of 
fat alcohol/ethylene oxide adducts. The sutphonated benzimidazole derivatives preferably contain 2 sulphonic acid 
groups and one fatty acid radical with 8-22 carbon atoms. Alkylaryl sulphonates are e.g. the Na, Ca or triethanolamine 
salts of dodecylbenzenesulphonic acid, of dibutylnaphthalene-sulphonic acid or of a naphthalene-sulphonic acid / for- 
maldehyde condensation product 

30 [0042] The corresponding phosphates such as the salts of the phosphoric acid ester of a p-nonylphenol-(4-14)- 
ethylene oxide adduct or phospholipids may also be considered. 

[0043] The non-ionic surfactants may be primarily poryglycol ether derivatives of aliphatic orcycloaliphatic alcohols, 
saturated or unsaturated fatty acids and alkylphenols, which may contain 3 to 30 glycol ether groups and 8 to 20 carbon 
atoms in the (aliphatic) hydrocarbon radical and 6 to 18 carbon atoms in the alkyl radical of the alkylphenols. 
35 [0044] Further appropriate non-ionic surfactants are the water-soluble polyethylene oxide adducts to polypropylene 
glycol, ethylenediamino-polypropylene glycol and alkyl-polypropylene glycol, containing 20 to 250 ethylene glycol ether 
groups and 1 0 to 100 propylene glycol ether groups, with 1 to 10 carbon atoms in the alkyl chain. The said compounds 
normally contain 1 to 5 ethylene glycol units per propylene glycol unit. 

[0045] Examples of non-ionic surfactants which may be mentioned are nonylphenol polyethoxy ethanols, castor oil 
40 polyglycol ether, polypropylene-polyethylene oxide adducts, tributylphenoxy-polyethoxy ethanol, polyethylene glycol 
and octylphenoxy-polyethoxy ethanol. 

[0046] Fatty acid esters of polyoxyethylene sorbitan, such as polyoxyethylene sorbitan trioleate, may also be con- 
sidered. 

[0047] The cationic surfactants in question are in particular quaternary ammonium salts, which contain as the N- 
*5 substituents at least one alkyl radical with 8 to 22 C-atoms and as further substituents low, optionally halogenated alkyl, 
benzyl or low hydroxyalkyl radicals. The salts are preferably present as halides, methyl sulphates or ethyl sulphates! 
e.g. stearyl trimethylammonium chloride orbenzyl-di-(2-chloroethyl)-ethylammonium bromide. 
[0048] The surfactants which are customary in formulation techniques and which may also be used in the composi- 
tions according to the invention are described inter alia in "Mc Cutcheon's Detergents and Emulsifiers Annuar MC 
50 Publishing Corp., Ridgewood New Jersey, 1981, Stache. H. f Tensid-Taschenbuch", Cari Hanser Vertag, Munich/Vi- 
enna, 1981 and M. and J. Ash, "Encyclopedia of Surfactants' 1 , Vol Mil, Chemical Publishing Co., New York, 1980-81. 
[0049] The herbicide formulations normally contain 0.1 to 99 % by weight, especially 0.1 to 95% by weight of active 
Ingredient mixture, 1 to 99.9 % by weight of a solid or liquid formulation excipient and 0 to 25 % by weight, especially 
0.1 to 25% by weight of a surfactant. 
55 [0050] While concentrated compositions are usually preferred as a commercial product, the final user normally uses 
diluted compositions. 

[0051] The compositions may also contain further additives such as stabilizers, e.g. optionally epoxidated plant oils 
(epoxidated coconut oil, rapeseed oil or soyabean oil), defoamers, e.g. silicone oil, preservatives, viscosity regulators, 
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binding compositions, adhesives, as well as fertilizers or other active ingredients. 
[0052] Preferred formulations are made up in particular as follows: 
(% = percent by weight) 



Emulsifiable concentrates: 

active ingredient mixture ; 1 to 90%, preferably 5 to 20% 

surface-active composition j 1 to 30%, preferably 10 to 20% 

liquid carrier j 5 to 94%, preferably 70 to 85% 



Dusts: 


active ingredient mixture 
solid carrier 


0.1 to 10%, preferably 0.1 to 5% 
99.9 to 90%, preferably 99.9 to 99% 



Suspension concentrates: 

active ingredient mixture ] 5 to 75%, preferably 1 0 to 50% 

water j 94 to 24%, preferably 88 to 30% 

surface-active composition i 1 to 40%, preferably 2 to 30% 



Wettable powders: 

active ingredient mixture j 0.5 to 90%, preferably 1 to B0% 

surface-active composition j 0.5 to 20%, preferably 1 to 15% 

solid carrier material j 5 to 95%, preferably 1 5 to 90% 



Granulates: 

active ingredient mixture j 0.1 to 30%, preferably 0.1 to 15% 
solid carrier material j 99.5 to 70%, preferably 97 to 85% 

[0053] The following examples illustrate the invention further without restricting it 



Formulation examples for the active ingredient mixtures used according to the invention 
(% e percent by weight) 



Emulsion concentrates 


a) 


b) 


c) 


d) 


active ingredient mixture 


5% 


10% 


25% 


50% 


Ca dodecylbenzene sulphonate 


6% 


8% 


6% 


6% 


castor oil polyglycol ether (36 mols EO) 


4% 




4% 


4% 


octylphenoi polyglycol ether (7-8 mols EO) 




4% 




2% 


cyclohexanone 






10% 


20% 


arom. hydrocarbon mixture C 9 -C 12 


85% 


7B% 


55% 


16% 



[0054] Emulsions of each desired concentration may be produced from such concentrates by dilution with water. 



F2. Solutions 


a) 


b) 


c) 


d) 


active ingredient mixture 


5% 


10% 


50% 


90% 


1-methoxy-3-(3-methoxypropoxy)-propane 




20% 


20% 




polyethylene glycol MW 400 


20% 


10% 






N-methyl-2-pyrrolidone 






30% 


10% 
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(continued) 



F2. Solutions 


a) 


b) 


c) 




arom. hydrocarbon mixture C 9 -C 12 


75% 


60% 







[0055] The solutions are suitable for application in the form of the smallest droplets. 



F3. Spray powder 


a) 


b) 


c) 


<0 


active Ingredient mixture 


5% 


25% 


50% 


80% 


Na lignin sulphonate 


4% 




3% 




Na lauryl sulphate 


2% 


3% 




4% 


Na diisobutyl naphthalene sulphonate 




6% 


5% 


6% 


octylpheny! polygfycol ether (7-8 mots EO) 




1% 


2% 




highly disperse silicic acid 


1% 


3% 


5% 


10% 


kaolin 


88% 


62% 


35% 





[0056] The active ingredient Is mixed well with the additional materials and ground well in an appropriate mill. Spray 
20 powders are obtained, which may be diluted with water to suspensions of any desired concentration. 



F4. Coated granules 


a) 


b) 


c) 


active Ingredient mixture 


0.1% 


5% 


15% 


highly disperse silicic acid 


0.9% 


2% 


2% 


Inorg. carrier material 


99.0% 


93% 


83% 


(0 0.1 - 1 mm) 








such as CaC0 3 or Si0 2 









30 [0057] The active ingredient is dissolved in methylene chloride, sprayed onto the carrier and the solvent subsequently 
evaporated in a vacuum. 



F5. Coated granules 


a) 


b) 


c) 


active Ingredient mixture 


0.1% 


5% 


15% 


polyethylene glycol MW 200 


1.0% 


2% 


3% 


highly disperse silicic acid 


0.9% 


1% 


2% 


inorg. carrier material 


98.0% 


92% 


80% 


(00.1 - 1 mm) 








such as CaC0 3 or Si0 2 









[0058] The finely ground active ingredient is evenly applied in a mixer onto the carrier material which has been 
moistened with polyethylene glycol. In this way, dust-free coated granules are obtained. 



F6. Extrusion granules 


a) 


b) 


c) 




active ingredient mixture 


0.1% 


3% 


5% 


15% 


Na lignin sulphonate 


1.5% 


2% 


3% 


4% 


carboxymethyl cellulose 


1.4% 


2% 


2% 


2% 


kaolin 


97.0% 


93% 


90% 


79% 



[0059] The active ingredient is mixed with the additives, ground and moistened with water. This mixture is extruded 
and subsequently dried in a current of air. 



55 


F7. Dusting composition 


a) 


b) 


c) 




active ingredient mixture 


0.1% 


1% 


5% 




talcum 


39.9% 


49% 


35% 
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(continued) 



F7. Dusting composition 


a) 


b) 


c) 


kaolin 


60.0% 


50% 


60% 



[0060] By mixing the active ingredient with the carrier materials and grinding in an appropriate mill, a dusting com- 
position is obtained which is ready for use. 



F8. Suspension concentrates 


a) 


b) 


c) 


d) 


active ingredient mixture 


3% 


10% 


25% 


50% 


ethylene glycol 


5% 


5% 


5% 


5% 


nonylphenol polyglycol ether 




1% 


2% 




(15molsEO) 










Na lignin sulphonate 


3% 


3% 


4% 


5% 


carboxy methyl cellulose 


1% 


1% 


1% 


1% 


37% aqueous formaldehyde solution 


0.2% 


0.2% 


0.2% 


0.2% 


silicone oil emulsion 


0.8% 


0.8% 


0.8% 


0.8% 


water 


87% 


79% 


62% 


38% 



[0061] The finely ground active ingredient is intimately mixed with the additives. In this way, a suspension concentrate 
is obtained, from which suspensions of any desired concentration may be prepared by dilution with water. 
[0062] It is often more practical to formulate the active ingredients individually and then, shortly prior to placing in 
25 the applicator, to bring them together in water in the desired mixture ratio as a lank mixture". 

Bioloaical examples 

Test description (per-emergent treatment) 

30 

[0063] Monocotyledoneous and dicotyledoneous weeds and cultivated plants are sown in small plastic pots in stand- 
ard soil. Directly after sowing, the test substances are applied in aqueous suspension (500 1 water/ha). Subsequently, 
the test plants are raised under glass under optimum conditions. Evaluation takes place 3 weeks after application using 
a nine-stage appraisal scale (1 =* complete damage, 9 = no effect). Appraisal marks of 1 to 4 (especially 1 to 3) indicate 
35 good to very good herbicide activity. Appraisal marks of 6 to 9 (especially 7 to 9) show good to very good tolerance of 
cultivated plants. 

Test description (post-emergent treatment) 

40 [0064] Monocotyledoneous and dicotyledoneous weeds and cultivated plants are raised under glasshouse conditions 
in small plastic pots in standard soil. Application of the test substances takes place at the 3 to 6 leaf stage of the test 
plants. The test substances are applied in aqueous suspension (500 I water/ha) at application rates of 5 to 5000 g/ha 
active substance). 

[0065] Evaluation takes place 3 weeks after application using a nine-stage appraisal scale (1 = complete damage, 
45 9 = no effect). Appraisal marks of 1 to 4 (especially 1 to 3) indicate good to very good herbicide activity. Appraisal 
marks of 6 to 9 (especially 7 to 9) show good to very good tolerance of cultivated plants. 
[0066] In these tests, the herbicide mixtures used according to the invention show good control of the weeds. 
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1 -ErffcAuxHTarv_ReOuesi -^ . 




1 . Process for the control of weeds in cultivation of useful plants which are resistant to a 
phospho-herbicide, characterised in that a he'rbicidally effective amount of a composition 
containing, in addition to the usual inert formulation assistants, a phospho-herbicide selected 
from the group comprising glufosinate and glyphosate, a synergistic amount of at least one 
further herbicide selected from the group com prising •#6amba r pyridate. dimothcnomidc and 
teg onontiomorrfluomoturon, propaquizafop,.ategtf>e; clodinafop, Borflurogonc, amctryn,- 
2. simazinc , prometr yn, MOA - 002080, or-well as tho compound - of for m ul a 
CH, 




C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 



is allowed to take effect on the cultivated plant or its habitat, with the pawistep that 
eamee sitinns rnntaininn qlirfnrimtn nnH otr-a-,;,^ ^ wn| | ^ 0 | |ff n _ in n t n r| n d ^ y,^ n n ^ 

dteamb5-are-HQt4J6ed- in gliifnsinn-tfMpqis t ant maia cy and furth o r that compocitionc containing 
g lvnhnsate and atrazine arp nnt inert in ^yphnr^n mcin^ mni , „ ari fi nr ,rnp oc iti o n r 
containing glyp h o cato a nd dimethenamide a re - not ucod i n glyphn r-T te-rggictant cnp 

2. Process according to claim 1 for the control of weeds in cultivations of useful plants 
which are resistant to the herbicide glufosinate, characterised in that a herbicidally effective 
amount of a composition containing, in addition to the usual inert formulation assistants, 
glufosinate and a synergistic amount of at least one further herbicide selected from the group 
comprising dieamfee, pyridate, rtimpthen a mide r - fluomoturon , propaquizafop, s^-rin^- 
amfftryn , fprhi ithyfo7ino, cimaaino ,. prnmphyn. as well ac the compound of-Ea route 

CH, 




C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 



is allowed to take effect on the cultivated plant or its habitat 



3. Process according to claim 1, characterised in that the useful plant being cultivated is 
maize which is resistant to glufosinate and/or glyphosate, and the composition contains 
glufosinate or glyphosate and a synergistic amount of at least ono furtbor horbicidasetested- 
from the group comprising dicambo, p yridate, riimPth^^i^ ?nd itn <^ nn -, ntinmorj 3tQ -j Q£[ 



NQ A. 402Q80 , a me4Wwbu%la^^ 03 U(c eompo tm d-of- 

formula 



CF 3 ^ 




C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 
CI 



4. Process according to claim 3, characterised in that the useful plant being cultivated is 
maize which is resistant to glufosinate, and the composition contains glufosinate and a 
synergistic amount of a H coot one farther hcrbioidc oclc olL d-f r om - th o group -semprisine- 
*ra*nkarpyridate, dtaethena mi do, atrazinc, am ctr j n, lu flw thytaape^ima^ 
weH-as-t hc compou nd uf funn ol a 




C0 2 C(CH 3 ) 2 CO,CH 2 CHCH, 



5 Rfesess ~ irrnrr)in i " | te 1 h im 1, i ttn rnotn ri rirr l i n that the iimjIuI plan t L l 

co ttnn ^rhich iG rociotont tu alu^Hum andftn ^ph oseter^^om^o^M^ 
gl u f osinafp nr rjlynh nsatP n n rt * synprg in ti r ; o rhount of fluomc t uiur r- 



6 S mcRSR armrrling tn claim ^ r hiractpriseri in that tho use f ul plant b ei n g ujl ll vated t5~ 

cotton which is rcaii.y. ^u to tp, and the composition contai n s ij lu fu s inete^d^ 
s ynergistic amount of fluomcturo pu- 

5 X . Process according to claim 1 , characterised in that the useful plant being cultivated is 
rape or beet which are resistant to glufosinate arid/or glyphpsate, and the composition 
contains glufosinate or glyphosate and a synergistic amount of propaquizafop. 

• sr S 

U * Process according to claim.?; characterised in that the useful plant being cultivated is 
rape or beet which are resistant to glufosinate. and the composition contains glufosinate and 
a synergistic amount of propaquizafop. 



9r ^Frocb^ auxjiflinjjpfe ^laim 1, char a ctori c od in thoKh e- t t acful plant being culU veted-te- 

su gar rane which is rooiotanl to glufosinate and/ u r glyphosato, and the oompoaitio n contamr" 
gkrf o sina t e orglyphosoto and a cynorgictic amount of 



10s ProooGC according to c l aim 0 t cha r aclc i ised ii i t hat the useful p l a nt be ing cu l thrate^Hs— 

Sligac ranp Which tS cesisfaPUQ olufnsinatP and th e COmeOSiliOD rnntain* 0 f»tf nsin R t ^ an H a 
syft crgiotic amow t-otamgtEyn. 

Process according to claim 1, characterised in that the useful piant cultivations are 
treated with the said composition at application rates corresponding to 0.3 to 4/0 kg total 
active ingredient per hectare. 

<g VZ. Herbicidal composition, characterised in that it contains, in addition to the usual inert 
formulation assistants, glufosinate and a synergistic amount of at least one further herbicide 
selected from the group comprising pyridate, propaquizafop, clodinafop, nerftnrageno and ■ 
N OA -402909 . 

<\ )X Herbicidal composition, characterised in that it contains, in addition to the usual inert 
formulation assistants, glyphosate and a synergistic amount of at least one further herbicide 
selected from the group comprising pyridate, propaquizafop, clodinafop, and NOA 4020QQ. 

14, Et OGOOQ forthg control of wood'; in r nltivatinn of u se ful planto which aie lesis t g rTTTo; 

phospho-herbicide, characterised in that a herbicidally effective amount of a compositor 
containing, in addition to the usual inert formulation assistants, a phospho-heiticWe^elected 
from the group comprising glufosinate, and a synergistic amount o^Uc^^furihcr 
hprhirirlp splerted fr o m the group compr i sing mct elacfrteHa n d itej> ckaflfemer is allowed to 
take effect onthe cultivated plant or its habitat, andv^ehftf^oompoQition provides an 
iflGt easp in thp splertivity for aaid useful pldii^ltivdti u i ts. 

15. Process according^teTm 14, characterised in that the useful plant being cultivated 
is maize which is resistentto glufosinate. 

16^^-Pfocess according, to claim 14, characterised in that the useful plant being cultivated 
• *6-6ey-whteHs mhtnnf to glufrr . fn n t r. 
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After deliberation of the opposition division, 

• the chairman announced the following decision: 

"Account being taken of the amendments made by the patent proprietor during the opposition 
proceedings, the patent and the invention to which it relates are found to meet the requirements of the 
European Patent Convention. The currently valid documents are those according to the fifth auxiliary 
request." 

Regarding the reasons for the decision, the chairman referred to: 
Article 102(3) EPC. 

The chairman closed the oral proceedings on 24.1 1 .2005 at 14:30 hours. 



Annex(es): 

fourth auxiliary request, fifth auxiliary request, 
amended description pages 

Form 2339.4 
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24 October 2005 



Opposition to European Patent No. 0930823 

Our Ref: PH/5-21028/EP 

Dear Sirs, 

In respect of this Opposition, we refer to your letter dated 14 th June 2005 containing a summons to attend oral 
proceedings, pursuant to Rule 71 (1) EPC. due to be held at 0900h on 24 November 2005. 

I confirm that the undersigned will attend the oral proceedings to represent the Proprietor. Also attending the 
oral proceedings will be Dr. Kathryn Elliott; Dr. Elliott is a European Patent Attorney employed by Syngenta 
Limited, and if the situation requires it. will also speak at the oral proceedings. 

We note that the language of the proceedings is English. However, should the Opponent or any member of the 
Opposition Board chooses to speak in a language other that English, we request that the European Patent 
Office provides, at its own expense, simultaneous translation as appropriate. 

Attached to this letter as an Appendix is a new main request and three auxiliary requests. We reserve the right 
to submit further auxiliary requests during the oral proceedings should this be necessary. 



In the main request, reference to prosulfuron and primisulfuron have been deleted from claims 1. 2, 3 and 4; 
reference to fluometuron from claim 14 and 15 and reference to fluthiacet-methyl has been deleted from daim 
15. Accordingly, we submit that ihe claims are now novel over documents D1, D4, D11 and D18 as referred to 
in the Provisional Opinion. 

In the Provisional Opinion, the 8oard state that D8 describes the use of mixtures of glyphosate and 
dimethenamide in glyphosate resistant soybeans and thus anticipates the subject-matter of claim 1 . Claim 1 . 
final line excludes compositions containing glyphosate and dimethenamide for use on glyphosate-resistant 
soya (the terms 'soya' and •soybeans* are synonymous). Therefore, the disclosure in D8 is outside the scope o 
claim 1 and claim 1 is novel over D8. 

D6 relates to the development of glyphosate resistance in plants. Of relevance for daim 1 of the opposed 
patent D6 refers to the use of formulations of glyphosate to protect these plants from weeds and. in particular, 
D6 suggests that glyphosate may be used in combination with metolachlor for control of weeds on glyphosate 
resistant com (see column 7, lines 17 to 25 of D6). 

However, it is submitted that D6 is not an enabling disdosure for use of this combination of herbiddes on 
glyphosate resistant com because: 



Syngenta Limited - Registered in England No 2710846 • VAT Registration No GB 760346929 
Registered Office: Syngenta, European Regional Centre, Priestley Road, 
Surrey Research Park, Guildford. Surrey GU2 7YH, United Kingdom. 
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1 . D6 is not enabled for the transformation and regeneration of corn per se\ 

2. D6 is not enabled for the production of any glyphosate resistant plants, let alone glyphosate resistant 
corn plants. 

1. D6 is not enabled for the transformation and regeneration of corn 

D6 is a US patent which was granted in 1992. However, the original application from which D6 ultimately claims 
priority was filed on January 5, 1 983. D6 itself was filed on August 30, 1 988, as a continuation of an application 
filed on February 4, 1985 (which, itself is a continuation-in-part of the application filed in 1983). Thus, the 
specification of D6 dates from, at the latest, February 4, 1985. 

D6 refers to a number of methods for the transformation of eukaryotic cells and then specifies a number of 
methods that may be used to transform plant cells: 

"For eukaryotic hosts, a wide variety of techniques may be employed for DNA introduction into the 
host, such as transformation with Ca++-precipitated bare DNA, a plasmid or minichromosome, or 
microinjection with a micropipette. ... Episomal elements may be employed, such as tumor 
inducing plasmids, e.g., 77, Ri or fragments thereof..." 

(column 3, line 58 to column 4, line 1] 

"With plant cells, the structural gene as part of a construction may be introduced into a plant cell 
nucleus by micropipette injection for integration by recombination into the host genome. 
Alternatively, temperate viruses may be employed into which the structural gene may be 
introduced for introduction into a plant host. ... Methods for introducing viruses and plasmids into 
plants are amply described in the literature. ... Of particular interest is the use of a tumor-inducing 
plasmid, e.g., TiorRi ..." 

[column 6, lines 8 to 30] 

The only point at which regeneration of transformed plant cells is disclosed is in the Example relating to 
transformation and regeneration of tobacco leaf slices at column 14, lines 9 to 32. 

It can therefore be seen that the details contained within Dfi relating to transformation and regeneration of plants 
is sparse. Certainly, the disclosure of D6 adds nothing to what was generally known in the art at the time: D6 
provides no specific methods or conditions for the transformation and regeneration of plant cells in general, let 
alone for the transformation and regeneration of corn in particular, which is well recognised as a particularly 
recalcitrant species. 

The lack of methodology contained within D6 in this respect means that the skilled man would need to rely on 
other published documents to find methods for transforming and regenerating corn. However, as is well known, 
it was not possible, at the time at which D6 was filed, to transform and regenerate monocotyledonous plants 
because the techniques were simply not available: it is therefore clear that the specification of D6 does not 
include sufficient information to enable the skilled man to produce a transgenic corn plant. 

As evidence of the above, the Opposition Division is referred to two US cases from the Court of Appeal of the 
Federal Circuit (both documents are enclosed as D22 and D23), where this issue was debated in detail. In the 
first, In re Goodman (D22), the US Courts found, after an in depth review of the state of the art, the following: 
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"Thus, on Goodman's 1985 filing date, the record shows no reliable gene transformation method 
for use with monocot plants. Each of the methods for monocot plants was fraught with 
unpredictability. . . . The record shows that practicing a gene transformation method for all 
monocot plants, if possible at all in 1985, would have required extensive experimentation that 
would preclude patentability" 

In reviewing potential transformation methods before coming to this conclusion, the Court made the following 
comments: 

"Furthermore, the Board found that the specification taught only the Agrobacterium-mediated 
method of plant transformation. This method only works with dicotyledonous plant cells, not all 
'plant cells'" 

"Goodman's own 1987 article, Gene Transfer in Crop Improvement, 236 Science 48 (1987), 
underscores the "major block" to using the claimed method with monocot plant cells. Goodman 
reports: "Although data have been cited that Agrobacterium can transfer T-DNA to 
monocotyledonous hosts, clear evidence of T-DNA integration exists only for asparagus, and, 
even in that case, no transformed plants have been described." 

"As an alternative method, Goodman suggests gene transfer by direct DNA uptake by the plant, 
accomplished using protoplasts instead of intact plant cells. This method could encompass 
monocot as well as dicot plants. Goodman's own report, however, undercuts this method: 

. . . Integration into plant chromosomes of foreign DNA introduced by direct uptake is a 
relatively rare event ... [Application of direct DNA uptake to the cereals [monocots] may be 
limited because regeneration of the whole plants from protoplasts has not yet been 
achieved for many cereal species. 

Again, Goodman makes this unfavourable assessment in 1987, two years after the filing date" 

"Goodman also asserts microinjection could transfer genes into all plant cells. Under the 
microinjection method, micropipettes are used to inject DNA solutions into cells. Goodman 
reported in 1987, however, that transformation by microinjection of plant cells only worked with 
protoplasts. As with direct DNA uptake, this limitation to protoplasts restricts the method's 
usefulness in monocots" 

M A final method of gene transfer cited by Goodman is viral-mediated transformation. Goodman 
again reported only very limited success with this method in 1987" 

Following on from this case, the US Court in PGS v. DeKalb Genetics Corp. (D23) found that the situation had 
not changed by March 11, 1987: monocot transformation was still not possible without extensive 
experimentation. This later case is of particular relevance as it is concerned, specifically, with the production of 
transgenic corn: it was brought by PGS who submitted that Dekalb's herbicide resistant transgenic corn plants 
infringed its patent. It is notable that DeKalb, part of the same company, Monsanto, that owns D6, argued in 
this case that the PGS patent was not enabled for the production of transgenic corn as it was not possible to 
transform corn in 1987! 

Thus, in light of the sparse detail provided in D6 with respect to transformation in general, let alone monocot 
transformation, and given the evidence provided above that monocot transformation, and particularly corn 
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transformation, was not possible in 1987 (and, in fact, not for a further two years), it is clear that D6 is not 
enabled for the production of transgenic corn . 

2. D6 is not enabled for the production of any qlyphosate resistant plants, let alone qlyphosate resistant corn 
plants. 

Furthermore, D6 does not actually provide any glyphosate resistant plants. The Opposition Division is referred 
to Table 3 in D6 in column 14. In this table it can be seen that even the lowest application of glyphosate caused 
a decrease in leaf growth on the supposedly resistant plants and the higher application have an even more 
dramatic effect - the plants had stopped growing all together and performed no better than the control plants. 
The plants of D6 are therefore sensitive to glyphosate, not resistant. One explanation for this can be found in a 
further US patent (now also in the name of Monsanto), US 4,940,835 (enclosed as D24), where the following 
statement is found in column 3, lines 10 to 16: 

"Indeed, prior to the present invention it was unknown whether the cloned EPSPS would be 
needed in the cytoplasm or chloroplasts in order to confer glyphosate resistance. Contrary to the 
teaching of US Pat No. 4,535,060* it has now been found that the EPSPS gene should contain a 
chtoroplast transit peptide" 

It is evident from this statement that the disclosure of D6 lacks an essential feature required to produce 
glyphosate resistant plants: the inserted gene (in both cases, a 5-enolpyruvylshikimate-3-phosphate synthase 
('EPSPS')) must be linked to a chloroplast transit peptide so that the protein product of the gene is transported 
to the chloroplast. In the absence of such a transit peptide, it is not possible to make glyphosate resistant 
plants. 

In conclusion, it is clear that D6 is not enabled for the production of any glyphosate resistant plant, let alone a 
particularly recalcitrant monocot such as corn. Of course, if D6 does not enable the production of a glyphosate 
resistant monocot, it certainly does not enable use of a combination of glyphosate and metolachlor over a 
glyphosate resistant corn plant. Claim 1 must therefore be considered novel over the non-enabled disclosure of 
D6. 

Furthermore, even if D6 is considered by the Board to be an enabling disclosure, it is submitted that is does not 
disclose the use of a combination of glyphosate and metolachlor to provide an increase in the selectivity for the 
control of weeds in maize. The question to be decided is what had been made available to the public, not what 
might have been inherent in what was made available to the public. Furthermore, when considering how far the 
teaching in a written description also made the inevitable result of carrying out such teaching available to the 
public, a line must be drawn between what is in fact made available and what remains hidden or otherwise has 
not been make available. D6 discusses glyphosate resistant crops and states that glyphosate and another 
herbicide e.g. metolachlor may be used on glyphosate resistant crops. Metolachlor was first marketed in 1976 
and was known to be a selective herbicide useful in maize crops. Therefore, the only teaching that can be taken 
from D6 is that glyphosate and a known maize herbicide can be applied to glyphosate resistant maize. There is 
no teaching in D6 that glyphosate still causes crop damage even when applied to glyphosate resistant corn and 
that applying glyphosate in combination with metolachlor will reduce the crop damage whilst maintaining the 
herbicidal effect, i.e. the selectivity is increased. Therefore, the subject matter of claim 1 of the opposed patent 
is clearly novel over D6. 



1 The 1983 filing on which D6 is based 
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First Auxiliary Request 

The claims of the first auxiliary request are essentially identical those of the main request, with the exception 
that the phrase "and wherein the composition provides an increase in the selectivity for said useful plant 
cultivations" has been deleted from claim 1 . 

Second Auxiliary Request 

Claims 1 to 15 are essentially similar to claims 1 to 15 of the main request, with the exception that reference to 
metolachlor has been deleted from claims 1 to 6. Claims 1 to 15 are therefore novel. 

A new independent claim (claim 16) and a dependent claim (claim 17) have been added which relate to the 
process of the invention wherein the crop is soya and the composition used contains glufosinate and/or 
glyphosate and metolachlor. There is no disclosure in D6 of combinations of glufosinate and/or glyphosate and 
metolachlor being used on glyphosate-resistant soya; the combinations disclosed in D6 for soya are glyphosate 
and bentazon or aciflurofen. These two new claims are therefore novel over D6. 

Third Auxiliary Request 

The claims of the third auxiliary request are essentially identical to those of the second auxiliary request, with 
the exception that the phrase "and wherein the composition provides an increase in the selectivity for said useful 
plant cultivations" has been deleted from claim 1 . 



In conclusion, we request that the patent is maintained in amended form on the basis of the claims attached to 
this letter, titled "Main Request". 



Yours faithfully, 



Jane E Swift 

European Patent Attorney 

Enc: Appendix (with Main Request and three auxiliary requests) 
D22 (In Re Goodman) 
D23 (PGS v. DeKalb Genetics Corp.) 
D24 (US 4,940,835) 

Copy of letter, appendix, D22, D23 and D24 for Opponent (with confirmation copy) 




1 
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APPENDIX 
Main Request 

1 . Process for the control of weeds in cultivation of useful plants which are resistant to a phospho- 
herbicide, characterised in that a herbicidally effective amount of a composition containing, in addition to the 
usual inert formulation assistants, a phospho-herbicide selected from the group comprising glufosinate and 
glyphosate, a synergistic amount of at least one further herbicide selected from the group comprising dicamba, 
pyridate, dimethenamide and its S-enantiomer, metolachlor and its S-enantiomer, fluometuron, prcpaquizafop, 
atrazine, clodinafop, norflurazone, ametryn, terbuthylazine, simazine, prometryn, NOA-402989, as well as the 
compound of formula 



CH 

I ' 




is allowed to take effect on the cultivated plant or its habitat, and wherein the composition provides an increase 
in the selectivity for said useful plant cultivations, with the provision that compositions containing glufosinate and 
metolachlor, glufosinate and atrazine, glufosinate and metolachlor and atrazine, as well as glufosinate and 
atrazine and dicamba are not used in glufosinate-resistant maize, and further that compositions containing 
glyphosate and atrazine are not used in glyphosate-resistant maize, and compositions containing glyphosate 
and metolachlor or glyphosate and dimethenamide are not used in glyphosate-resistant soya. 

2. Process according to claim 1 for the control of weeds in cultivations of useful plants which are resistant 
to the herbicide glufosinate, characterised in that a herbicidally effective amount of a composition containing, in 
addition to the usual inert formulation assistants, glufosinate and a synergistic amount of at least one further 
herbicide selected from the group comprising dicamba, pyridate, dimethenamide, metolachlor and its S- 
enantiomer, fluometuron, propaquizafop, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the 
compound of formula 
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CH, 

CF ^ ^NL 




r 



,N^^X0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 
is allowed to lake effect on the cultivated plant or its habitat. 



3. Process according to claim 1, characterised in that the useful plant being cultivated is maize which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of at least one further herbicide selected from the group comprising dicamba, pyridate, 
dimethenamide and its S-enantiomer, metolachlor and its S-enantiomer, atrazine, NOA-402989, ametryn, 
terbuthylazine, simazine , prometryn, as well as the compound of formula 

ChL 

I 3 

CF^ -N^O 

.C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 





4. Process according to claim 3, characterised in that the useful plant being cultivated is maize which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of at least one 
further herbicide selected from the group comprising dicamba, pyridate, dimethenamide, metolachlor and its S- 
enantiomer, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the compound of formula 

CHL 



C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 




CI 
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5. Process according to claim 1 , characterised in that the useful plant being cultivated is soya which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of at least one further herbicide selected from the group comprising metolachlor as well as 
its S-enantiomer. 

6. Process according to claim 5, characterised in that the useful plant being cultivated is soya which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of at least one 
further herbicide selected from the group comprising metolachlor as well as its S-enantiomer. 

7. Process according to claim 1 , characterised in that the useful plant being cultivated is cotton which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of fluometuron. 

8. Process according to claim 7, characterised in that the useful plant being cultivated is cotton which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of fluometuron. 

9. Process according to claim 1 , characterised in that the useful plant being cultivated is rape or beet 
which are resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate 
and a synergistic amount of propaquizafop. 

10. Process according to claim 9, characterised in that the useful plant being cultivated is rape or beet 
which are resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of 
propaquizafop. 

1 1 . Process according to claim 1 , characterised in that the useful plant being cultivated is sugar cane which 
is resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of ametryn. 

12. Process according to claim 11, characterised in that the useful plant being cultivated is sugar cane 
which is resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of ametryn. 

13. Process according to claim 1, characterised in that the useful plant cultivations are treated with the said 
composition at application rates corresponding to 0.3 to 4/0 kg total active ingredient per hectare. 
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14. Herbicidal composition, characterised in that it contains, in addition to the usual inert formulation 
assistants, glufosinate and a synergistic amount of at least one further herbicide selected from the group 
comprising pyridate, propaquizafop, clodinafop, norflurazone and NOA-402989. 

15. Herbicidal composition, characterised in that it contains, in additiort to the usual inert formulation 
assistants, glyphosate and a synergistic amount of at least one further herbicide selected from the group 
comprising pyridate, propaquizafop, clodinafop, and NOA-402989. 
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Second Auxiliary Request 



1. 



Process for the control of weeds in cultivation of useful plants which are resistant to a phospho- 



herbicide, characterised in that a herbicidally effective amount of a composition containing, in addition to the 
usual inert formulation assistants, a phospho-herbicide selected from the group comprising glufosinate and 
glyphosate, a synergistic amount of at least one further herbicide selected from the group comprising dicamba, 
pyridate, dimethenamide and its S-enantiomer, the S-enantiomer of metolachlor, fluometuron, propaquizafop, 
atrazine, clodinafop, norflurazone, ametryn, terbuthylazine, simazine, prometryn, NOA-402989, as well as the 
compound of formula 



is allowed to take effect on the cultivated plant or its habitat, and wherein the composition provides an increase 
in the selectivity for said useful plant cultivations, with the provision that compositions containing glufosinate and 
metolachlor, glufosinate and atrazine, glufosinate and metolachlor and atrazine, as well as glufosinate and 
atrazine and dicamba are not used in glufosinate-resistant maize, and further that compositions containing 
glyphosate and atrazine are not used in glyphosate-resistant maize, and compositions containing glyphosate 
and metolachlor or glyphosate and dimethenamide are not used in glyphosate-resistant soya. 

2. Process according to claim 1 for the control of weeds in cultivations of useful plants which are resistant 
to the herbicide glufosinate, characterised in that a herbicidally effective amount of a composition containing, in 
addition to the usual inert formulation assistants, glufosinate and a synergistic amount of at least one further 
herbicide selected from the group comprising dicamba, pyridate, dimethenamide, the S-enantiomer of 
metolachlor, fluometuron, propaquizafop, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the 
compound of formula 




C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 



CI 
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is allowed to take effect on the cultivated plant or its habitat. 

3. Process according to claim 1 , characterised in that the useful plant being cultivated is maize which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
•synergistic amount of at least one further herbicide selected from the group comprising dicamba, pyridate, 
dimethenamide and its S-enantiomer, the S-enantiomer of metolachlor, atrazine, NOA-402989, ametryn, 
terbuthylazine, simazine , prometryn, as well as the compound of formula 



ChL 
I 3 




4. Process according to claim 3, characterised in that the useful plant being cultivated is maize which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of at least one 
further herbicide selected from the group comprising dicamba, pyridate, dimethenamide, the S-enantiomer of 
metolachlor, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the compound of formula 



CH 
I 
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5. Process according to claim 1, characterised in that the useful plant being cultivated is soya which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of at least one further herbicide which is the S-enantiomer of metolachlor. 

6. Process according to claim 5, characterised in that the useful plant being cultivated is soya which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of at least one 
further herbicide which is the S-enantiomer of metolachlor. 

7. Process according to claim 1 , characterised in that the useful plant being cultivated is cotton whichws 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of fluometuron. 

8. Process according to claim 7, characterised in that the useful plant being cultivated is cotton which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of fluometuron. 

9. Process according to claim 1 , characterised in that the useful plant being cultivated is rape or beet 
which are resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate 
and a synergistic amount of propaquizafop. 

10. Process according to claim 9, characterised in that the useful plant being cultivated is rape or beet 
which are resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of 
propaquizafop. 

1 1 . Process according to claim 1 , characterised in that the useful plant being cultivated is sugar cane which 
is resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of ametryn. 

1 2. Process according to claim 1 1 , characterised in that the useful plant being cultivated is sugar cane 
which is resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of ametryn. 

13. Process according to claim 1, characterised in that the useful plant cultivations are treated with the said 
composition at application rates corresponding to 0.3 to 4/0 kg total active ingredient per hectare. 
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14. Herbicidal composition, characterised in that it contains, in addition to the usual inert formulation 
assistants, glufosinate and a synergistic amount of at least one further herbicide selected from the group 
comprising pyridate, propaquizafop, clodinafop, norflurazone and NOA-402989. 

15. Herbicidal composition, characterised in that it contains, in addition to the usual inert formulation 
assistants, glyphosate and a synergistic amount of at least one further herbicide selected from the group 
comprising pyridate, propaquizafop, clodinafop, and NOA-402989. 

16. Process for the control of weeds in cultivation of useful plants which are resistant to a phospho- 
herbicide, characterised in that a herbicidally effective amount of a composition containing, in addition to the 
usual inert formulation assistants, a phospho-herbicide selected from the group comprising glufosinate and 
glyphosate, and a synergistic amount of at least one further herbicide selected from the group comprising 
metolachlor is allowed to take effect on the cultivated plant or its habitat, and wherein the composition provides 
an increase in the selectivity for said useful plant cultivations and wherein the useful plant being cultivated is 
soya which is resistant to glufosinate and/or glyphosate. 

1 7. Process according to claim 1 6, characterised in that the composition contains glufosinate and a 
synergistic amount of a least one further herbicide selected from the group comprising metolachlor. 
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First Auxiliary Request 



1. 



Process for the control of weeds in cultivation of useful plants which are resistant to a phospho- 



herbicide, characterised in that a herbicidally effective amount of a composition containing, in addition to the 
usual inert formulation assistants, a phospho-herbicide selected from the group comprising glufosinate and 
glyphosate, a synergistic amount of at least one further herbicide selected from the group comprising dicamba, 
pyridate, dimethenamide and its S-enantiomer, metolachlor and its S-enantiomer, fluometuron, propaquizafop, 
atrazine, clodinafop, norflurazone, ametryn, terbuthylazine, simazine, prometryn, NOA-402989, as well as the 
compound of formula 



is allowed to take effect on the cultivated plant or its habitat, with the provision that compositions containing 
glufosinate and metolachlor, glufosinate and atrazine, glufosinate and metolachlor and atrazine, as well as 
glufosinate and atrazine and dicamba are not used in glufosinate-resistant maize, and further that compositions 
containing glyphosate and atrazine are not used in glyphosate-resistant maize, and compositions containing 
glyphosate and metolachlor or glyphosate and dimethenamide are not used in glyphosate-resistant soya. 

2. Process according to claim 1 for the control of weeds in cultivations of useful plants which are resistant 
to the herbicide glufosinate, characterised in that a herbicidally effective amount of a composition containing, in 
addition to the usual inert formulation assistants, glufosinate and a synergistic amount of at least one further 
herbicide selected from the group comprising dicamba, pyridate, dimethenamide, metolachlor and its S- 
enantiomer, fluometuron, propaquizafop, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the 
compound of formula 





1 
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i ^ 




is allowed to take effect on the cultivated plant or its habitat. 

3. Process according to claim 1 , characterised in that the useful plant being cultivated is maize which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of at least one further herbicide selected from the group comprising dicamba, pyridate, 
dimethenamide and its S-enantiomer, metolachlor and its S-enantiomer, atrazine, NOA-402989, ametryn, 
terbuthylazine, simazine , prometryn, as well as the compound of formula 



CH, 
I 3 




4. Process according to claim 3, characterised in that the useful plant being cultivated is maize which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of at least one 
further herbicide selected from the group comprising dicamba, pyridate, dimethenamide, metolachlor and its S 
enantiomer, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the compound of formula 
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5. Process according to claim 1 , characterised in that the useful plant being cultivated is soya which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of at least one further herbicide selected from the group comprising metolachlor as well as 
its S-enantiomer. 

6. Process according to claim 5, characterised in that the useful plant being cultivated is soya which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of at least one 
further herbicide selected from the group comprising metolachlor as well as its S-enantiomer. 

7. Process according to claim 1, characterised in that the useful plant being cultivated is cotton which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of fluometuron. 

8. Process according to claim 7, characterised in that the useful plant being cultivated is cotton which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of fluometuron. 

9. Process according to claim 1 , characterised in that the useful plant being cultivated is rape or beet 
which are resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate 
and a synergistic amount of propaquizafop. 

10. Process according to claim 9, characterised in that the useful plant being cultivated is rape or beet 
which are resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of 
propaquizafop. 

1 1 . Process according to claim 1 , characterised in that the useful plant being cultivated is sugar cane which 
is resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of ametryn. 

12. Process according to claim 11, characterised in that the useful plant being cultivated is sugar cane 
which is resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of ametryn. 

13. Process according to claim 1, characterised in that the useful plant cultivations are treated with the said 
composition at application rates corresponding to 0.3 to 4/0 kg total active ingredient per hectare. 
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14. Herbicidal composition, characterised in that it contains, in addition to the usual inert formulation 
assistants, glufosinate and a synergistic amount of at least one further herbicide selected from the group 
comprising pyridate, propaquizafop, clodinafop, norflurazone and NOA-402989. 

15. Herbicidal composition, characterised in that it contains, in addition to the usual inert formulation 
assistants, glyphosate and a synergistic amount of at least one further herbicide selected from the group 
comprising pyridate, propaquizafop, clodinafop, and NOA-402989. 
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Third Auxiliary Request 

1 . Process for the control of weeds in cultivation of useful plants which are resistant to a phospho- 
herbicide, characterised in that a herbicidally effective amount of a composition containing, in addition to the 
usual inert formulation assistants, a phospho-herbicide selected from the group comprising glufosinate and 
glyphosate, a synergistic amount of at least one further herbicide selected from the group comprising dicamba, 
pyridate, dimethenamide and its S-enantiomer, the S-enantiomer of metolachlor, fluometuron, propaquizafop, 
atrazine, clodinafop, norflurazone, ametryn, terbuthylazine, simazine, prometryn, NOA-402989, as well as the 
compound of formula 

CH, 

C0 2 C(CH 3 ) 2 C0 2 CH 2 CHCH 2 
CI 

is allowed to take effect on the cultivated plant or its habitat, with the provision that compositions containing 
glufosinate and metolachlor, glufosinate and atrazine, glufosinate and metolachlor and atrazine, as well as 
glufosinate and atrazine and dicamba are not used in glufosinate-resistant maize, and further that compositions 
containing glyphosate and atrazine are not used in glyphosate-resistant maize, and compositions containing 
glyphosate and metolachlor or glyphosate and dimethenamide are not used in glyphosate-resistant soya. 

2. Process according to claim 1 for the control of weeds in cultivations of useful plants which are resistant 
to the herbicide glufosinate, characterised in that a herbicidally effective amount of a composition containing, in 
addition to the usual inert formulation assistants, glufosinate and a synergistic amount of at least one further 
herbicide selected from the group comprising dicamba, pyridate, dimethenamide, the S-enantiomer of 
metolachlor, fluometuron, propaquizafop, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the 
compound of formula 
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is allowed to take effect on the cultivated plant or its habitat. 

3. Process according to claim 1 , characterised in that the useful plant being cultivated is maize which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of at least one further herbicide selected from the group comprising dicamba, pyridate, 
dimethenamide and its S-enantiomer, the S-enantiomer of metolachlor, atrazine, NOA-402989, ametryn, 
terbuthylazine, simazine , prometryn, as well as the compound of formula 




4. Process according to claim 3, characterised in that the useful plant being cultivated is maize which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of at least one 
further herbicide selected from the group comprising dicamba, pyridate, dimethenamide, the S-enantiomer of 
metolachlor, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the compound of formula 



CH, 
I 3 
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5. Process according to claim 1 , characterised in that the useful plant being cultivated is soya which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of at least one further herbicide which is the S-enantiomer of metolachlor. 

6. Process according to claim 5, characterised in that the useful plant being cultivated is soya which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of at least one 
further herbicide which is the S-enantiomer of metolachlor. 

7. Process according to claim 1 , characterised in that the useful plant being cultivated is cotton which is 
resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of fluometuron. 

8. Process according to claim 7, characterised in that the useful plant being cultivated is cotton which is 
resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of fluometuron. 

9. Process according to claim 1 , characterised in that the useful plant being cultivated is rape or beet 
which are resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate 
and a synergistic amount of propaquizafop. 

10. Process according to claim 9, characterised in that the useful plant being cultivated is rape or beet 
which are resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of 
propaquizafop. 

1 1 . Process according to claim 1 , characterised in that the useful plant being cultivated is sugar cane which 
is resistant to glufosinate and/or glyphosate, and the composition contains glufosinate or glyphosate and a 
synergistic amount of ametryn. 

1 2. Process according to claim 1 1 , characterised in that the useful plant being cultivated is sugar cane 
which is resistant to glufosinate, and the composition contains glufosinate and a synergistic amount of ametryn. 

1 3. Process according to claim 1 , characterised in that the useful plant cultivations are treated with the said 
composition at application rates corresponding to 0.3 to 4/0 kg total active ingredient per hectare. 
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14. Herbicidal composition, characterised in that it contains, in addition to the usual inert formulation 
assistants, glufosinate and a synergistic amount of at least one further herbicide selected from the group 
comprising pyridate, propaquizafop, clodinafop, norflurazone and NOA-402989. 

15. Herbicidal composition, characterised in that it contains, in addition to the usual inert formulation 
assistants, glyphosate and a synergistic amount of at least one further herbicide selected from the group 
comprising pyridate, propaquizafop, cfodinafop, and NOA-402989. 

16. Process for the control of weeds in cultivation of useful plants which are resistant to a phospho- 
herbicide, characterised in that a herbicidally effective amount of a composition containing, in addition to the 
usual inert formulation assistants, a phospho-herbicide selected from the group comprising glufosinate and 
glyphosate, and a synergistic amount of at least one further herbicide selected from the group comprising 
metolachlor is allowed to take effect on the cultivated plant or its habitat, and wherein the composition provides 
an increase in the selectivity for said useful plant cultivations and wherein the useful plant being cultivated is 
soya which is resistant to glufosinate and/or glyphosate. 

1 7. Process according to claim 16, characterised in that the composition contains glufosinate and a 
synergistic amount of a least one further herbicide selected from the group comprising metolachlor. 
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A A A A A A A A A 

No changes to the date of the oral proceedings can be made, except on 
serious grounds (see OJ 10/2000, p. 456). 

If you do not appear as summoned, the oral proceedings may continue 
without you (Rule 71(2) EPC). 

Your attention is drawn to Rule 2 EPC, regarding the language of the 
oral proceedings, and to the Official Journal 9/91, p. 489, concerning 
the filing of authorisations for company employees and lawyers acting as 
representatives before the EPO. 

The final date for making written submissions and/or amendments (Rule 
71a EPC) is 2 4. 10. 05 

You are requested to report in good time beforehand to the porter in the 
EPO foyer. Room 1601 and 1657 are available as waiting rooms. 
Parking is available free of charge in the underground car park. 
However, this applies only in the case of accessing the car park via the 
entrance "Zollstrasse". 



For the opposition division: 
Tel. No. : , x 0 . 

Jos6 Ruiz 
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I. Facts and Submissions 



1.1 . The present disputed patent n° EP 0 930 823 has been granted on EP 97940156.9, 
which derives from PCT/EP97/04795 filed on 03/09/1997, and claims the priority date 
of 05/09/1996 (cf. CH 220296). 

The proprietor is Syngenta Participations AG. 

The grant of the patent has been published and mentioned on 18/12/2002. 
The title of the patent is "Process for the control of weeds". 

1.2. An opposition has been filed on 1 8/09/2003 by BASF AG, which is based on Article 
1 00(a) EPC; the opponent asked for the total revocation of the patent as the subject- 
matter therein disclosed would not be patentable within the terms of Article 52 EPC. 
In case the opposition division were of the opinion that said request could not be 
accepted, the opponent requested Oral Proceedings. 

1.3. In his letter of 18/09/2003 the opponent cited the following documents: 
D1: WO 96/25034 

D2: Research Disclosure, April 1995, 271 , 37242 
D3: EP 820 227 (= WO 96/3201 3) 
D4: EP 876 1 00 (= WO 97/24930) 
D5: EP 888 055 (= WO 97/34484) 
D6: US 5,094,945 

D7: J. M. Lich et al., Weed Science 45(1), 12-21 (1997) 

D8: L. Gonzini et al., Res. Rep. North Cent. Weed Sci. Soc. 52, 266-267 (1995) 

D9: WO 92/08353 

D10: EP 614 606 

D11: Research Disclosure, March 1987, 275, 27546 
D1 2: P. Homus, Oleagineux 45(2), 57-68 (1 990) 
D13: DE 28 39 087 
D14: EP 499 798 

D15: P. Langeluddeke et al., British Crop Prot. Conf. Weeds, 1985, Vol. 3, S. 1047- 
1052 

D16: P. Westra et al., Weed Technology 6(4), 949-955 (1992) 



EPO Form 2906 01.91CSX 



Bescheid/Protokoll (Anlage) 



Communication/Minutes (Annex) 




Datum 

Date 

Date 



14.06.2005 



Blatt 

Sheet 

Feuille 



2 




Nr.: 

aNo, 97 940 156.9 

n°: 



D17: EP 378 985 

D18: S. M. Brown et al., Weed Science 33(6), 843-847 (1985) 
D19:EP441 764 

D20: S. Tan et al. J. Environ. Qual. 24, 970-972 (1995) 
D21 : EP 357 553 

The opponent argued that the priority of 05/09/1996 would only be partially valid, 
namely for claims 2, 4, 6, 8, 10 and 12. 

As regards novelty, the opponent held that claims 1 -6 and 1 3-1 5 of the present disputed 
patent would not be new in the sense of Article 54(2) and (3) EPC and, for claim 1 in 
particular, the following passages of the prior art documents were cited: 
D1 pages 3-5; D2 2 nd line of the 3 rd paragraph, and paragraph 17; D on pages 1-2 and 
1 1 ; D pages 3-4; D pages 10 and 16-17; D6 column 7, lines 17-32; D7 on page 14, 2 nd 
paragraph; D8 on page 267. 

Furthermore, the subject-matter of dependent claims 2-6 was objected to in view of the 
teaching of documents D1 to D8. 

Claims 14-15, disclosing herbicidal compositions, were deemed not to meet the 

requirements of Article 54 EPC in view of the following passages: 

D1 page 5, 1 st paragraph; D3 page 11, fifth paragraph, line 2; D4 page 4, forth 

paragraph; D5 on pages 16-17, last paragraph; D9 page 5, 2 nd paragraph; D10 pages 

2 and 7; D1 1 4 th paragraph; D12 page 12, table 2; D1 3 pages 7-8, DII-DV; D14 page 3, 

line 20 and tables 1-3; D15 page 1050, 3 rd paragraph. 

For claim 15, documents D6-D8 and D16-D21 were also cited. 

The opponent further argued that the subject-matter of the present patent is not 
inventive in the sense of Article 56 EPC. 

On page 3, paragraph 5 of the patent specification it is stated that the combination of 
a phospho-herbicide such as glufosinate or glyphosate with another herbicide (cf. list of 
claim 1) would lead to a synergistic effect in the control of weeds in useful plant 
cultivations. However, the data sent with letter of 08/06/2001 during the examination 
procedure would not show any synergistic effects in the opponent's view. 
Moreover, the opponent pointed at the documents cited in the patent specification on 
page 5, paragraph 22, which would also lead to the subject-matter of present claims. 
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As regards inventive step, the opponent further cited the teaching of D1-D8 and 
contested the inventiveness of dependent claims 2-5 and 7-15. 

1.4 The patent proprietor replied with letter dated 28/04/04 and requested that the patent be 
maintained in an amended form, namely on newly filed claims 1-15. 

In case the opposition division were not willing to accept the above-mentioned request, 
the proprietor asked for Oral Proceedings under Article 116 EPC. 

In said new claims, the proprietor deleted any references to formula I in claims 1-6 and 
to formula III in claims 1 , 2, 5 and 6; references to other substances have been deleted 
from claims 14 and 15. 

In addition, the phrase "and wherein the composition provides an increase in the 
selectivity for said useful plant cultivations" has been inserted in new claim 1 . 

The proprietor underlined all the differences between the disputed patent and the 
documents cited by the opponent, and concluded that present claims on file are new 
over the prior art, in particular because of the above-mentioned amendments and of the 
feature "and wherein the composition provides an increase in the selectivity for said 
useful plant cultivations", which has been inserted in new claim 1 . 
As regards the herbicidal compositions of claims 14 and 15, they have been amended 
in order to exclude those compositions already disclosed in the prior art. 

The proprietor further stated that the problem to be solved by the present application 
may be seen in the provision of a process with a high level of weed control with an 
increase in selectivity for useful plant cultivations. 

The solution to this problem, namely the various combinations of glyphosate or 
glufosinate with a co-herbicide, would be inventive as data have been shown in which 
the weed control of the compositions used in the patent is comparable with or better than 
the control of the two components when used separately. 

Said data would also show that the damage suffered by the useful crops is reduced 
when the compositions of the patent are used, in comparison with the damage caused 
when the glyphosate/glufosinate is used alone. 

1.5 In view of the opponent's and the proprietor's requests, Oral Proceedings are scheduled. 
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II. Provisional opinion as to the grounds of opposition 

11.1 As a provisional opinion, which does not have any binding character as regards the 
decision to be taken on the present disputed patent, the opposition division would like 
to draw the opponent's and the proprietor's attention to the following comments, which 
may also constitute an overview of the major points to be discussed at Oral Proceedings. 

11.2 Amendments 

The amendments filed with letter dated 28/04/2004 do not seem to introduce any 
subject-matter extending beyond the original disclosure nor extend the protection 
conferred, and would thus comply with the requirements of Article 123(2) and (3) EPC. 
The proprietor deleted any references to formula I in claims 1-6 and to formula III in 
claims 1 , 2, 5 and 6; references to other herbicides have been deleted from claims 14 
and 15. In addition, the phrase "and wherein the composition provides an increase in the 
selectivity for said useful plant cultivations" has been inserted in new claim 1 , which is 
supported by page 3 of the B1 specification, lines 47-48. 

11.3 In claim 1 the wording "and wherein the composition provides an increase in the 
selectivity for said useful plant cultivations" was introduced. 

Thus, claim 1 and dependent upon attempt to define the subject-matter in terms of a re- 
sult to be achieved. Such a definition does not appear to meet the conditions elaborated 
in the Guidelines C-lll, 4.7. 

11.4 Novelty 

Claims 6-7 of D1 disclose a method of controlling undesired plant growth in crops in 
useful plants, such as maize or soybeans, which comprises contacting a herbicidal 
composition containing oxasulfuron, prosulfuron or primisulfuron and glufosinate or 
glyphosate on the cultivated plant. 

As maize and soya have been indicated in the patent specification on page 3, 
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paragraphs [0007] and [0008], as being resistant to phospho-herbicides, the teaching 
of D1 seems to fall within the subject-matter of present claims 1-4 (cf. also D1 on page 
4, 2 nd paragraph). 

The 3 rd paragraph on page 5 of D1 seems to anticipate the novelty of present claim 13 
(cf. also claim 8 of D1). 

In this respect, it should be noticed that the phrase M and wherein the composition 
provides an increase in the selectivity for said useful plant cultivations" does not 
constitute any technical feature, which may distinguish present claims from the prior 
art, but it merely seems a "result to be achieved". Thus, this sentence has not been 
taken into consideration for acknowledging novelty. 

D6 discloses on column 7, lines 17-32 and lines 35-39, formulations to be used in 
glyphosate-resistant plants for protecting crops from weeds, which include glyphosate 
in combination with atrazine or metolachlor. 

The teaching of D6 seems to overlap with the subject-matter of present claims 1 ,3, 5 and 
13. 

D8 describes the use of mixtures of glyphosate and dimetheneamide in glyphosate 
resistant soybeans (cf. 1 st paragraph and table), which anticipates the subject-matter of 
present claim 1 . 

D1 1 (cf. 4 th paragraph) discloses a composition comprising glufosinate and fluometuron, 
which appears to overlap with the subject-matter of claim 14. 

The herbicidal compositions of D4 (cf. pages 2-4), D7 (cf. page 14, 2 nd paragraph, and 
page 18, table 4) and D18 (table 1, line 4) appear to overlap with the composition 
disclosed in new claim 15. 

II. 5 Inventive step 

As both the opponent and the proprietor underlined, different mixtures of glufosinate or 
glyphosate with co-herbicides are known from the state of the art, for instance from D1 , 
D6 and D8. 
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Accordingly, the problem to be solved by the present patent may be regarded as the 
provision of improved compositions in the control of weeds in useful plant cultivations, 
which are resistant to phospho-herbicides. 

The data filed by the proprietor with letter dated 08/06/2001 may be taken into 
consideration for evaluating the inventiveness of present patent claims, as they show 
that when said herbicides are applied in combination, the herbicidal activity is maintained 
or improved, and the damage caused to the crops is considerably reduced if compared 
with the damage caused by the application of glufosinate or glyphosate alone. 
The increase in selectivity does not seem to have been suggested by the state of the art. 

The inventiveness of present claims will thus be judged in the light of said data. 
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28 April 2004 

European Patent Application No. 97940 156.9-21 10/0930823 
OurRef: PH/5-21028 /EP 

Dear Sirs, 

This is in response to the Communication of notices of Opposition (R.57(1) EPC) dated 24 th October 
2003, and for which an extension of two months for filing the reply was granted in a communication dated 
3 rd March 2004. 

An amended set of claims is enclosed as Appendix 1, which we believe are novel and inventive. 
Reference to compound of the following formula I is deleted from claims 1 , 2, 3, 4, 5 and 6; reference to 
compound of the following formula III is deleted from claims 1 , 2, 5 and 6; reference to prosulfuron, 
primisulfuron, dimethenamide and its S-enantiomer, the S-enantiomer of metolachlor, ametryn, 
terbuthylazine, simazine, prometryn and the compounds of formulae I and II have been deleted from 
claim 14; and reference to prosulfuron, primisulfuron, dicamba, the S-enantiomer of dimethenamide, the 
S-enantiomer of metolachlor, ametryn, prometryn and the compounds of formulae I and II have been 
deleted from claim 15. In addition, the phrase °and wherein the composition provides an increase in the 
selectivity for said useful plant cultivations," has been inserted into claim 1 , basis for which is found on 
page 3 of the B1 specification, lines 47-48. 
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The present invention relates to a process for providing a high level of weed control with an increase in 
selectivity for useful plant cultivations. The increase in selectivity can be shown by a safening effect on 
the useful plants. The data provided during prosecution of the opposed application shows that the weed 
control of the compositions used in the invention is comparable with or better than the control of the two 
components when used separately. Furthermore, the data clearly shows that the damage sustained by 
the useful crops is reduced when the compositions of the invention are applied when compared to the 
damage sustained when the glyphosate/glufosinate is used alone. Accordingly, comparable or better 
weed control and a reduction in the damage sustained by the useful plants provide an increase in the 
selectivity. 

The patent in suit was opposed by BASF on the grounds of lack of novelty and inventive step. 

1. Novelty 
1.1 Claim 1 

1.1.1 D1 discloses process for control of weeds in herbicide-resistant plants, wherein mixtures of 
glufosinate or glyphosate with prosulfuron, primisulfuron or oxasulfuron are used. No disclosure 
of an increase in selectivity is given for the herbicidal combinations as required by amended 
claim 1. Reference to oxasulfuron has been deleted from claim 1. 

1 .1 .2 D2 discloses mixtures of glyphosate with metolachlor in paragraphs 3 and 8. Paragraph 1 7 
referred to by the opponent needs to be read in combination wSh paragraphs 1 8 and 1 9 (they are 
not separate paragraphs in the normal sense of the word) and the mixtures useful in herbicide 
resistant crops are listed in paragraph 18 and 19 and does not include glyphosate and 
metolachlor. Furthermore, the resistant crops are resistant to sulphonylurea type herbicides 
("..die gegen Herbizide vom Sulfonylhamstoffiyp resistant ist, or are resistant to 
imidazolinone type herbicides ("... der gegen Herbizide vom Imidazolinontyp resisten ist, ..."). 
There is no disclosure of glyphosate/metoiachlor mixtures being used in crops that are resistant 
to a phosphoherbicide. Furthermore, there is no disclosure of an increase in selectivity being 
provided by the glyphosate/metoiachlor mixture. 

1 .1 .3 D3 discloses mixtures of S-metolachlor with glyphosate or glufosinate and their use in controlling 
weeds in crops of useful plants. Page 1 1 , paragraph 2 of D3 indicates that the crops may be 
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tolerant to herbicides. However, there is no specific disclosure that the crops may be tolerant to a 
phospho-herbicide as required by claim 1. Furthermore, no evidence is provided in D3 that 
demonstrates that the mixtures provide a safening effect, thereby increasing the selectivity as 
required by amended claim 1 . 

1 .1 .4 D4 discloses a herbicidal combination of fluthiacet-methyl with glyphosate and/or glufosinate and 
its use to control weeds in crops including herbicide tolerant crops. Reference to fluthiacet-methyl 
has been deleted from claim 1 . 

1.1.5 D5 discloses combinations of butafenacil with inter alia glyphosate or glufosinate and their use in 
controlling weeds in crops of useful plants. Page 10 indicates that the crops include those that 
are herbicide tolerant. However, there is no specific disclosure that the crops may be tolerant to a 
phospho herbicide as required by claim 1. Furthermore, no evidence is provided in D5 that 
demonstrates that the combinations provide a safening effect, thereby increasing the selectivity 
as required by amended claim 1. 

1.1.6 D6 discloses that the glyphosate-resistant enzyme may be introduced into a wide variety of 
plants and that a variety of formulations, including combinations of glyphosate with another 
herbicide, can be employed for protecting crops from weeds. The other herbicide includes 
acetanilide herbicides such as alachlor or metolachlor, atrazine, cyanazine, dicamba, bromoxynil, 
bentazon or agran for use in com; bentazon and aciflurofen for use in soybean, tobacco and 
cotton; and aciflurofen for used in tomatoes. There is no disclosure or suggestion that such 
combinations would also provide a safening effect for the crop while continuing to provide 
excellent weed control, thereby increasing the selectivity. 

1.1.7 D7 provides data for weed control of mixtures of glyphosate with fluthiacet-methyl in glyphosate- 
resistant soybean. Reference to fluthiacet-methyl has been deleted from claim 1. 

1.1.8 D8 provides data for weed control of mixtures of glyphosate with dimethenamide and oxasulfuron 
in glyphosate-resistant soybean. There is no disclosure of suggestion that the combinations 
actually provide a safening effect on the crop, thereby increasing the selectivity. 

Claim 1 is therefore novel over the documents cited be the Opponent since none of the 
documents disclose all the features required by claim 1 as amended. 

1.2. Claims 2 to 6 and 13 

Claims 2 to 6 and 1 3 are dependent on Claim 1 . We have clearly shown that claim 1 is novel 
over the documents D1 to D8 cited by the Opponents; accordingly, dependent claims 2 to 6 and 
1 3 are also novel over the documents D1 to D8. 

1.3 Claim 14 

Claim 14 has been amended to exclude those compositions disclosed in D1, D3 to D5, D9, D10 
and D12 to D15. D11 does not disclose a formulated composition as stated by the opponent, but 
merely refers to a tank mix of glufosinate with fluometuron or norflurazone. Claim 14 as amended 
is therefore novel over the documents cited by the Opponent. 

1.4 Claim 15 

Claim 15 has been amended to exclude those composition disclosed in D1, D3 to D5, D9, D10, 
D16, D17 and D19 to D21. D6, D7, D8, D12 and D18 do not disclose herbicidal compositions as 
indicated by the Opponent, but all clearly refer to tank mixes of the various components. Claim 
1 5 as amended is therefore novel over the documents cited by the Opponent. 

Claims 1 to 6 and 13 to 15 are therefore novel over the documents cited by the Opponent. 
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2 Inventive Step 

The problem to be solved by the present invention is to provide good weed control in crops of 
phospho-herbicide resistant useful plants, whilst minimising the damage caused to the useful 
crops, i.e. increasing the selectivity of the herbicide. The solution is provided by the various 
combinations of glyphosate or glufosinate with a co-herbicide as claimed in the opposed patent 
(amended claims). The fact that good weed control, comparable or better than seen by the 
individual components, in combination with a safening effect is demonstrated by the data 
submitted during prosecution is a completely surprising effect. 

2.1 Claim 1 

2.1 .1 Although a few combinations for use on glufosinate or glyphosate tolerant crops have previously 
been disclosed as identified in the opposed patent, the proprietor asserts that it is not obvious 
that these mixtures could be used on other tolerant crops and provide the solutioaDf the present 
invention. As shown by the data provided during prosecution, even tolerant crops do experience 
a degree of damage when treated with the herbicide to which they are tolerant. The data 
presented by the proprietor demonstrates that when herbicides are applied in combination, the 
herbicidal activity is maintained, but the damage caused to the crop is reduced when compared 
to the damage caused by the application of glyphosate or glufosinate alone. Thus the selectivity 
has been increased. This is a very surprising result and one which could not have been predicted 
from the papers referenced in the opposed patent. Furthermore, it would not be obvious to use 
other known compositions containing glyphosate or glufosinate and a further herbicide and 
expect a similar increase in the selectivity. Accordingly, claim 1 demonstrates an inventive step 
over the prior art. 

2.1 .2 D1 discloses process for control of weeds in herbicide-resistant plants, wherein mixtures of 
glufosinate or glyphosate with prosulfuron, primisulfuron or oxasulfuron are used. There is no 
indication in this disclosure that tolerant crops experience any form of damage when treated with 
the herbicide to which they are tolerant, and equally no disclosure that indicates or suggests that 
applying a combination of herbicides will actually reduce the damage caused i.e. increase the 
selectivity. Accordingly, claim 1 demonstrates an inventive step over D1. 

2.1.3 As indicated in 1.1.2 above, D2 does not disclose combinations of glyphosate and metolachlor 
for use on glyphosate-resistant crops. Furthermore, there is nothing in D2 that would indicate or 
suggest to the skilled person that the combination of herbicides would reduce the crop damage 
caused when glyphosate is applied alone thereby increasing the selectivity. Accordingly, claim 1 
demonstrates an inventive step over D2. 

2.1 .4 Similarly, none of D3 to D8 indicates that tolerant crops experience damage when treated with 
the herbicide to which they are tolerant, or that applying a combination of herbicides will reduce 
that damage, i.e. increase the selectivity. Accordingly, claim 1 demonstrates an inventive step 
over D3 to D8. 

The data provided during prosecution therefore clearly demonstrates that claim 1 is inventive 
over the prior art. 

2.2 Claim 2 

Claim 2 is dependent on claim 1. We have clearly shown that claim 1 is inventive over the prior 
art; accordingly dependent claim 2 is also inventive over the prior art. 
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2.3 Claims 3,5, 7, 9 and 11 

Claims 3, 5 ( 7, 9 and 1 1 are all dependent on claim 1 . We have clearly shown that claim 1 is 
inventive over the prior art; accordingly, dependent claims 3, 5, 7, 9 and 11 are also inventive 
over the prior art. 

2.4 Claims4,8, 10and12 

Claims 4, 8, 10 and 12 are dependent on claims 3, 7, 9 and 11 respectively. We have clearly 
shown that claims 3, 7, 9 and 1 1 are inventive over the prior art; accordingly dependent claims 4, 
8, 10 and 12 are inventive over the prior art. 

2.5 Claim 13 

Claim 13 is dependent on claim 1. We have clearly shown that claim 1 is inventive over the prior 
art; accordingly, dependent claim 13 is inventive over the prior art. 

2.6 Claims 14 and 15 

It is agreed that a number of herbicidal mixtures of glyphosate or glut osinate with a second 
herbicide are known. However, ail those claimed in claims 14 and 15 are not known as 
demonstrated in 1 .3 and 1 .4 above. Whilst combining two herbicides may not in itself provide an 
inventive step, it is submitted that an inventive step should be acknowledged if some unexpected 
technical effect is achieved. In the present case the increase in selectivity obtained from the 
composition is completely unexpected and could not have been predicted from any of the prior 
art documents. Accordingly, it is submitted that claims 14 and 15 both demonstrate an inventive 
step. 

Claims 1 to 5 and 7 to 15 therefore proyjcje dp ipYPftflVfi 3t0p PYSF % flpcqnnents cited by the Opponent. 

The proprietor therefore submits that the amended claims enclosed herewith ar$ b° th novet and 
inventive and inventive and meet the requirements of the European Patent Convention. It is therefore 
requested that the patent is maintained in amended form. If the request should not be granted in written 
proceedings, we request oral proceedings under Article 116 EPC. 



Yours faithfully, 




Jane E Swift 
Authorisation No. 31434 



Enc. Amended claims 1 to 15 
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A ppendix 1 

Amended claims 

1 . Process for the control of weeds in cultivation of useful plants which are 
resistant to a phospho-herbicide, characterised in that a herbicidally effective amount 
of a composition containing, in addition to the usual inert formulation assistants, a 
phospho-herbicide selected from the group comprising glufosinate and glyphosate, a 
synergistic amount of at least one further herbicide selected from the group 
comprising prosulfuron, primisulfuron, dicamba, pyridate, dimethenamide and its S- 
enantiomer, metolachlor and its S-enantiomer, fluometuron, propaquizafop, atrazine, 
clodinafop, norflurazone, ametryn, terbuthylazine, simazine, prometryn, NOA- 
402989, as well as the compound of formula 




is allowed to take effect on the cultivated plant or its habitat, and wherein the 
composition provides an increase in the selectivity for said useful plant cultivations, 
with the provision that compositions containing glufosinate and metolachlor, 
glufosinate and atrazine, glufosinate and metolachlor and atrazine, as well as 
glufosinate and atrazine and dicamba are not used in glufosinate-resistant maize, and 
further that compositions containing glyphosate and atrazine are not used in 
glyphosate-resistant maize, and compositions containing glyphosate and metolachlor 
or glyphosate and dimethenamide are not used in glyphosate-resistant soya. 

2. Process according to claim 1 for the control of weeds in cultivations of useful 
plants which are resistant to the herbicide glufosinate, characterised in that a 
herbicidally effective amount of a composition containing, in addition to the usual 
inert formulation assistants, glufosinate and a synergistic amount of at least one 
further herbicide selected from the group comprising prosulfuron, primisulfuron, 
dicamba, pyridate, dimethenamide, metolachlor and its S-enantiomer, fluometuron, 
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propaquizafop, atrazine, ametryn, terbuthylazine, simazine, prometryn, as well as the 
compound of formula 



is allowed to take effect on the cultivated plant or its habitat. 

3. Process according to claim 1, characterised in that the useful plant being 
cultivated is maize which is resistant to glufosinate and/or glyphosate, and the 
composition contains glufosinate or glyphosate and a synergistic amount of at least 
one further herbicide selected from the group comprising prosulfiiron, primisulfiiron, 
dicamba, pyridate, dimethenamide and its S-enantiomer, metolachlor and its S- 
enantiomer, atrazine, NOA-402989, ametryn, terbuthylazine, simazine , prometryn, as 
well as the compound of formula 



4. Process according to claim 3, characterised int hat the useful plant being 
cultivated is maize which is resistant to glufosinate, and the composition contains 
glufosinate and a synergistic amount of at least one further herbicide selected from the 
group comprising prosulfiiron, primisulfiiron, dicamba, pyridate, dimethenamide, 
metolachlor and its S-enantiomer, atrazine, ametryn, terbuthylazine, simazine, 
prometryn, as well as the compound of fomula 
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5. Process according to claim 1 , characterised in that the useful plant being 
cultivated is soya which is resistant to glufosinate and/or glyphosate, and the 
composition contains glufosinate or glyphosate and a synergistic amount of at least 
one further herbicide selected from the group comprising metolachlor as well as its S- 
enantiomer. 

6. Process according to claim 5, characterised in that the useful plant being 
cultivated is soya which is resistant to glufosinate, and the composition contains 
glufosinate and a synergistic amount of at least one further herbicide selected from the 
group comprising metolachlor as well as its S-enantiomer. 

7. Process according to claim 1, characterised in that the useful plant being 
cultivated is cotton which is resistant to glufosinate and/or glyphosate, and the 
composition contains glufosinate or glyphosate and a synergistic amount of 
fluometuron. 

8. Process according to claim 7, characterised in that the useful plant being 
cultivated is cotton which is resistant to glufosinate, and the composition contains 
glufosinate and a synergistic amount of fluometuron. 

9. Process according to claim 1 , characterised in that the useful plant being 
cultivated is rape or beet which are resistant to glufosinate and/or glyphosate, and the 
composition contains glufosinate or glyphosate and a synergistic amount of 
propaquizafop. 
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10. Process according to claim 9, characterised in that the useful plant being 
cultivated is rape or beet which are resistant to glufosinate, and the composition 
contains glufosinate and a synergistic amount of propaquizafop. 

1 1 . Process according to claim 1, characterised in that the useful plant being 
cultivated is sugar cane which is resistant to glufosinate and/or glyphosate, and the 
composition contains glufosinate or glyphosate and a synergistic amount of ametryn. 

12. Process according to claim 1 1, characterised in that the useful plant being 
cultivated is sugar cane which is resistant to glufosinate, and the composition contains 
glufosinate and a synergistic amount of ametryn. 

13. Process according to claim 1 , characterised in that the useful plant cultivations 
are treated with the said composition at application rates corresponding to 0.3 to 4/0 
kg total active ingredient per hectare. 

14. Herbicidal composition, characterised in that it contains, in addition to the 
usual inert formulation assistants, glufosinate and a synergistic amount of at least one 
further herbicide selected from the group comprising pyridate, fluometuron, 
propaquizafop, clodinafop, norflurazone and NOA-402989. 

15. Herbicidal composition, characterised in that it contains, in addition to the 
usual inert formulation assistants, glyphosate and a synergistic amount of at least one 
further herbicide selected from the group comprising pyridate, fluometuron, 
propaquizafop, clodinafop, and NOA-402989 and 
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Gegenstand des strittiqen Patents: 

Anspruch 1 des in Rede stehenden Patents betrifft ein Verfahren zur Bekampfung von Unkraut in 
Kulturen von Nutzpflanzen, wobei 

a) die Nutzpflanzen gegen ein Phospho-Herbizid resistent sind, und 

b) eine herbizid wirksame Menge einer Zusammensetzung, die, zusatzlich zu den ublichen iner- 
ten Formulierungshilfsstoffen, 

b1) ein Phospho-Herbizid ausgewahlt aus der Gruppe umfassend Glufosinat und Glyphosat, 
und 

b2) eine synergistisch wirksame Menge von mindestens einem weiteren Herbizid ausgewahlt 
aus der Gruppe umfassend Prosulfuron, Primisulfuron, Dicamba, Pyridat, Dimethenamid 
sowie dessen S-Enantiomer, Metolachlor sowie dessen S-Enantiomer. Fluometuron, Pro- 
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paquizafop, Atrazin, Clodinafop, Norflurazon, Ametryn, Terbutylazin, Simazin, Prometryn, 
NOA-402989, Fluthiacet-methyl \ Butafenacil 2 und Oxasulfuron 3 , 




1 = Fluthiacet-methyl 



2 = Butafenacil 



3 = Oxasulfuron 



enthalt, 

auf die Kulturpflanze oder ihren Standort einwirkt. 

Ausgenommen werden entsprechende Verfahren in 
Glufosinat-resistenten Mais, 

die Zusammenselzungen von - Giufosinai und Metolachior, 

- Glufosinat und Atrazin, 

- Glufosinat und Metolachior und Atrazin, und 

- Glufosinat und Atrazin und Dicamba; sowie 

Glyphosat-resistenten Mais, 

die Zusammensetzungen von - Glyphosat und Atrazin, sowie 
■ Glyphosat-resistenter Soya, 

die Zusammensetzungen von - Glyphosat und Metolachior, und 

- Glyphosat und Dimethenamid, 

betreffen. 

Diejenigen Verfahren gemad Anspruch 1, die Zusammensetzungen betreffen, welche Glyphosat als 
Komponente b1) enthalten, sind nicht durch die Prioritat vom 05.09.1996 gestutzt. Dies gilt ebenfalls 
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fur Verfahren, die Zusammensetzungen betreffen, welche als Komponente b1) Glufosinat und als 
Komponente b2) S-Dimethenamid, Clodinafop, Norflurazon bzw. NOA-402989 enthalten. 



Die Anspruche 2 bis 13 sind - als abhangige Anspruche - auf spezielle Ausgestaltungen des Ge- 
genstandes von Anspruch 1 gerichtet. 

- Anspruch 2 ist auf Verfahren gemali Anspruch 1 gerichtet, die Zusammensetzungen betreffen, 
die als Komponente b1) Glufosinat und als Komponente b2) Prosulfuron, Primisulfuron, Dicam- 
ba, Pyridat, Dimethenamid, Metolachlor oder dessen S-Enantiomer, Fluometuron, Propaquiza- 
fop, Atrazin, Ametryn, Terbutylazin, Simazin, Prometryn, Fluthiacet-methyl, Butafenacil oderO- 
xasulfuron enthalten. 

Der Gegenstand dieses Anspruchs wird durch die Prioritat vom 05.09.1996 gestutzt. 

- Anspruch 3 ist auf ein Verfahren gemali Anspruch 1 zur Bekampfung von Unkraut in Phospho- 
Herbizid resistenten Mais gerichtet, wobei die Zusammensetzung zum einen Glufosinat oder 
Glyphosat enthalt und zum anderen Prosulfuron, Primisulfuron, Dicamba, Pyridat, Dimethenamid 
oder dessen S-Enantiomer, Metolachlor oder dessen S-Enantiomer, Atrazin, NOA-402989, A- 
metryn, Terbutylazin, Simazin, Prometryn, Fluthiacet-methyl oder Butafenacil. 

Entsprechende Verfahren, die Zusammensetzungen betreffen, welche als Komponente b1) 
Glyphosat enthalten, sind nicht durch die Prioritat vom 05.09.1996 gestutzt. Dies gilt ebenfalls fur 
Verfahren, die Zusammensetzungen betreffen, welche als Komponente b1) Glufosinat und Kom- 
ponente b2) S-Dimethenamid bzw. NOA-402989 enthalten. 

- Anspruch 4 ist auf Verfahren gemali Anspruch 3 gerichtet, die Zusammensetzungen betreffen, 
die als Komponente b1) Glufosinat und als Komponente b2) Prosulfuron, Primisulfuron, Dicam- 
ba, Pyridat, Dimethenamid, Metolachlor oder dessen S-Enantiomer, Atrazin, Ametryn, Terbutyla- 
zin, Simazin, Prometryn, Fluthiacet-methyl oder Butafenacil enthalten. 

Der Gegenstand dieses Anspruchs wird durch die Prioritat vom 05.09.1996 gestutzt. 

Anspruch 5 ist auf ein Verfahren gemali Anspruch 1 zur Bekampfung von Unkraut in Phospho- 
Herbizid resistenter Soja gerichtet, wobei die Zusammensetzung zum einen Glufosinat Oder 
Glyphosat enthalt und zum anderen Metolachlor oder dessen S-Enantiomer, Fluthiacet-methyl 
oder Oxasulfuron. 

Entsprechende Verfahren, die Zusammensetzungen betreffen, welche als Komponenzte b1) 
Glyphosat enthalten, sind nicht durch die Prioritat vom 05.09.1996 gestutzt. 



Seite 5 



Einspruch EP 930 823 - BASF 



Anspruch 6 ist auf Verfahren gemaB Anspruch 5 gerichtet, die Zusammensetzung betreffen, die 
zum einen Glufosinat und zum anderen Metolachlor oder dessen S-Enantiomer. Fluthiacet-methyl 
oder Oxasulfuron enhalten. 

Der Gegenstand dieses Anspruchs wird durch die Prioritat vom 05.09.1996 gestutzt. 

Anspruch 7 ist auf ein Verfahren gemaB Anspruch 1 zur Bekampfung von Unkraut in Phospho- 
Herbizid resistenter Baumwolle gerichtet, wobei die Zusammensetzung zum einen Glufosinat 
oder Glyphosat enthalt und zum anderen Fluometuron. 

Entsprechende Verfahren, die Zusammensetzungen betreffen, welche als Komponente b1) 
Glyphosat enthalten, sind nicht durch die Prioritat vom 05.09.1996 gestutzt. 

- Anspruch 8 ist auf Verfahren gemaB Anspruch 7 gerichtet, die Zusammensetzung betreffen, die 
Glufosinat und Fluometuron enhalten. 

Der Gegenstand dieses Anspruchs wird durch die Prioritat vom 05.09.1996 gestutzt. 

- Anspruch 9 ist auf ein Verfahren gemaB Anspruch 1 zur Bekampfung von Unkraut in Phospho- 
Herbizid resistenten Raps oder Ruben gerichtet, wobei die Zusammensetzung zum einen Glufo- 
sinat oder Glyphosat enthalt und zum anderen Propaquizafop. 

Entsprechende Verfahren, die Zusammensetzungen betreffen, welche als Komponente b1) 
Glyphosat enthalten, sind nicht durch die Prioritat vom 05.09.1996 gestutzt. 

- Anspruch 10 ist auf Verfahren gemaB Anspruch 9 gerichtet, die Zusammensetzung betreffen, die 
zum einen Glufosinat und zum anderen Propaquizafop enhalten. 

Der Gegenstand dieses Anspruchs wird durch die Prioritat vom 05.09.1996 gestutzt. 

- Anspruch 1 1 ist auf ein Verfahren gemaB Anspruch 1 zur Bekampfung von Unkraut in Phospho- 
Herbizid resistenten Zuckerrohr gerichtet, wobei die Zusammensetzung zum einen Glufosinat 
oder Glyphosat enthalt und zum anderen Ametryn. 

Entsprechende Verfahren, die Zusammensetzungen betreffen, welche als Komponente b1) 
Glyphosat enthalten, sind nicht durch die Prioritat vom 05.09.1996 gestutzt. 

Anspruch 12 ist auf Verfahren gemaB Anspruch 1 gerichtet, die Zusammensetzung betreffen, die 
Glufosinat und Ametryn enhalten. 
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Der Gegenstand dieses Anspruchs wird durch die Prioritat vom 05.09.1996 gestutzt. 



Anspruch 13 ist auf ein Verfahren gemali Anspruch 1 gerichtet, wobei die Aufwandmenge der 
Zusammensetzung bei 0.3 bis 4.0 kg ai/ha liegt. 

In Hinblick auf die Stutzung durch die Prioritat vom 05.09.1996 gilt das unter Anspruch 1 be- 
merkte. 

Der unabhangige Anspruch 14 ist auf eine herbizide Zusammensetzung gerichtet, die zusatzlich zu 
den ublichen inerten Formulierungshilfsstoffen, zum einen Glufosinat und zum anderen eine syner- 
gistisch wirksame Menge mindestens eines Herbizids ausgewahlt aus der Gruppe umfassend Prosul- 
furon, Primisulfuron, Pyridat, Dimethenamid sowie dessen S-Enantiomer, das S-Enantiomer von Me- 
tolachlor, Fluometuron, Propaquizafop, Clodinafop, Norflurazon, Ametryn, Terbutylazin, Simazin, 
Prometryn, NOA-402989, Fluthiacet-methyl, Butafenacil und Oxasulfuron, enthalt. 

Anspruch 14 wird nicht durch die Prioritat vom 05.09.1996 gestutzt. 

Der unabhangige Anspruch 15 ist auf eine herbizide Zusammensetzung gerichtet, die zusatzlich zu 
den ublichen inerten Formulierungshilfsstoffen, zum einen Glyphosat und zum anderen eine syner- 
gistisch wirksame Menge mindestens eines Herbizids ausgewahlt aus der Gruppe umfassend Prosul- 
furon, Primisulfuron, Dicamba, Pyridat, das S-Enantiomer von Dimethenamid, das S-Enantiomer von 
Metolachlor, Fluometuron, Propaquizafop, Clodinafop, Norflurazon, Ametryn, Prometryn, NOA- 
402989, Fluthiacet-methyl, Butafenacil und Oxasulfuron, enthalt. 

Anspruch 15 wird ebenfalls nicht durch die Prioritat vom 05.09.1996 gestutzt. 

Einspruchsbegrundunq 
1. NEUHEIT 
1.1. Anspruch 1 

Der Gegenstand des Anspruchs 1 des strittigen europaischen Patents EP 930 823 ist aufgrund der 
in D1 - D 8 vermitteltenen Lehren nicht neu nach Art. 54 EPU. Beispielsweise lehrt 
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D1 (S. 5, Absatz 1 i.V.m. S. 3-4, letzter Absatz) Verfahren zur Bekampfung von Unkraut in 
Herbizid-resistenten Kulturen, wobei Mischungen von Glufosinat bzw. Glyphosat mit Prosulfu- 
ron, Primisulfuron bzw. Oxasulfuron verwendet werden (Art. 54(2)); 

D2 (Absatz 3, Z. 2 i.V.m. Absatz 17) Mischungen von Glufosinat bzw. Glyphosat mit Metolach- 
lor, die zur Bekampfung von Unkraut in Herbizid-resistenten Kulturpflanzen geeignet sind (Art. 
54(2)); 

D3 (S. 1 1 Absatz 5, Z. 2+3 i.V.m. Absatz 1+2) Mischungen, die Glufosinat bzw. Glyphosat so- 
wie S-Metolachlor enthalten, welche zur Bekampfung von unerwunschten Pflanzen in Herbizid- 
resistenten Kulturen eingesetzt werden (Art. 54(3) bzw. Art. 54(2)); 

D4 (S. 4, Absatz 4 i.V.m. S. 3/4 Absatz 6) Mischungen, die Glufosinat bzw. Glyphosat sowie 
Fluthiacet-methyl enthalten; diese konnen zur Bekampfung von unerwunschten Pflanzen in 
Herbizid-resistenten Kulturen - insbesondere Glufosinat- bzw. Glyphosat-resistenten Kulturen 
eingesetzt werden (Art. 54(3) bzw. Art. 54(2)); 

D5 (S. 16/17, letzter Absatz, vorletzte Zeile i.V.m. S. 10, Absatz 4) Mischungen von Glufosinat 
bzw. Glyphosat mit Butafenacil, die zur Bekampfung von unerwunschten Pflanzen in Herbizid- 
resistenten Kulturen eingesetzt werden konnen (Art. 54(3) bzw. 54(2)); 

D6 (Spalte 7, Z. 17-32) Mischungen von Glyphosat mit Dicamba, Chloracetaniliden, wie bei- 
spielesweise Metolachlor, bzw. Atrazin, die in Glyphosat resistenten Kulturpflanzen verwendet 
werden konnen. Wie dem Fachmann bekannt ist umfasst die Wirkstoffklasse der Chloracetani- 
lide neben Metolachlor auch sein S-Enamntiomer ebenso wie Dimethenamid sowie dessen S- 
Enantiomer und werden von demFachmann mitgelesen. Somit sind auch diejenigen Verfahren, 
die diese entsprechenden Mischungen betreffen nicht mehr neu (Art. 54(2)); 

D7 (S. 14, Absatz 2) Mischungen von Glyphosat und Fluthiacet-methyl (= CGA 248 757) , die 
in Glyphosat-resistenter Soya verwendet werden (Art. 54(2)); 

D8 (S. 267) die Verwendung von Mischungen von Glyphosat und Dimethenamid (= SAN 582H) 
bzw. Oxasulfuron (= CGA 277476) in Glyphosat-resistenter Soya (Art. 54(2)). 



1.2. Anspruch 2 

Diese spezielle Ausfuhrungsform von Anspruch 1 ist auf Verfahren, betreffend Zusammensetzun- 
gen, die Glufosinat enthalten, gerichtet. Dieser Erfindungsgegenstand ist nicht neu nach Art. 54 in 
Hinblick auf die Dokumente D1 bis D5 wie entsprechend den Erlauterungen unter Punkt 1.1. bzgl. 
der Verfahren betreffend Glufonsinate enthaltenden Zusammensetzungen ausgefuhrt wurde. 



Seite 8 



Einspruch EP 930 823 - BASF 



1.3. Anspruch 3 

Diese spezielle Ausgestaitungsform von Anspruch 1 ist ebenfalls nicht neu nach Art. 54 bzgl. der 
Dokumente D1, D2 - D6. U.a. offenbart 

D1 Verfahren zur Bekampfung von Unkraut in Herbizid-resistenten Kulturen, wobei Mischungen 
von Glufosinat bzw. Glyphosat mit Prosulfuron bzw. Primisulfuron verwendet werden. Bevor- 
zugt werden Kulturen wie z.B. Mais behandelt (S. 5, Absatz 1 i.V.m. S. 3-4, letzter Absatz und 
S. 4 erster Absatz) S. 3-4, letzter Absatz) (Art. 54(2)); 

D3 Mischungen, die Glufosinat bzw. Glyphosat sowie S-Metolachlor enthalten, welche zur Be- 
kampfung von unerwunschten Pflanzen in Herbizid-resistenten Kulturen, vorzugsweise in Mais, 
eingesetzt werden (S. 11 Absatz 5, Z. 2+3 i.V.m. Absatz 1+2 und S. 12, letzter Absatz) (Art. 
54(3) bzw. Art. 54(2)); 

D4 Mischungen, die Glufosinat bzw. Glyphosat sowie Fluthiacet-methyl enthalten; diese kon- 
nen zur Bekampfung von unerwunschten Pflanzen in Herbizid-resistenten Kulturen - insbeson- 
dere in Mais, der Glufosinat- bzw. Glyphosat-resistent ist, eingesetzt werden (S. 4, Absatz 4 
i.V.m. S. 3/4 Absatz 6, S. 4, Absatz 1) (Art. 54(3) bzw. Art. 54(2)); 

D5 Mischungen von Glufosinat bzw. Glyphosat mit Butafenacil, die zur Bekampfung von uner- 
wunschten Pflanzen in Herbizid-resistenten Kulturen, insbesondere in Mais, eingesetzt werden 
konnen (S. 16/17, letzter Absatz, vorletzte Zeile i.V.m. S. 10, Absatz 4 und S. 21, Absatz 1) 
(Art. 54(3) bzw. 54(2)); 

D6 Mischungen von Glyphosat mit Dicamba, Chloracetaniliden, wie beispielesweise Metolach- 
lor, bzw. Atrazin, die in Glyphosat resistenten Kulturpflanzen, wie Mais, verwendet werden kon- 
nen. Wie dem Fachmann bekannt ist umfasst die Wirkstoffklasse der Chloracetanilide neben 
Metolachlor auch sein S-Enamntiomer ebenso wie Dimethenamid sowie dessen S-Enantiomer. 
Somit sind auch diejenigen Verfahren, die die Anwendung der entsprechenden Mischungen in 
Mais betreffen nicht mehr neu (Spalte 7, Z. 17 - 32) (Art. 54(2)). 

1.4. Anspruch 4 

Diese spezielle Ausfuhrungsform von Anspruch 3 ist auf Verfahren, betreffend Zusammensetzun- 
gen, die Glufosinat enthalten, gerichtet. Dieser Erfindungsgegenstand ist nicht neu nach Art. 54 in 
Hinblick auf die Dokumente D1 , D3 - D5 wie entsprechend den Erlauterungen unter Punkt 1 .3. 

h7nl Her \/prfahrpn hptrpffenrl CZU if nns in at pnthaltpnrlpn 7i isammen<;et7i innen aiisnpfi'ihrt wnrHp 
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1.5. Anspruch 5 

Diese spezielle Ausgestaltungsform von Anspruch 1 ist ebenfalls nicht neu nach Art 54 bzgl. der 
Dokumente D1, D3 - D4 und D7 - D8. Beispielsweise beschreibt 

D1 Verfahren zur Bekampfung von Unkraut in Herbizid-resistenten Kulturen, wobei Mischungen 
von Glufosinat bzw. Glyphosat mit Oxasulfuron verwendet werden. Bevorzugt werden Kulturen 
wie z.B. Soja behandelt (S. 5, Absatz 1 i.V.m. S 3-4, letzter Absatz und S. 4 erster Absatz) 
(Art. 54(2)); 

D3 Mischungen, die Glufosinat bzw. Glyphosat sowie S-Metolachlor enthalten, welche zur Be- 
kampfung von unerwunschten Pflanzen in Herbizid-resistenten Kulturen, vorzugsweise in Soja, 
eingesetzt werden (S. 11 Absatz 5, Z. 2+3 i.V.m. Absatz 1+2 und S. 14, Absatz 1) (Art. 54(3) 
bzw. Art. 54(2)); 

D4 Mischungen, die Glufosinat bzw. Glyphosat sowie Fluthiacet-methyl enthalten; diese kon- 
nen zur Bekampfung von unerwunschten Pflanzen in Herbizid-resistenten Kulturen - insbeson- 
dere in Soja, die Glufosinat- bzw. Glyphosat-resistent ist, eingesetzt werden (S. 4, Absatz 4 
i.V.m. S. 3/4 letzter Absatz + S.4, Absatz 1) (Art. 54(3) bzw. Art. 54(2)); 

- D7 Mischungen von Glyphosat und Fluthiacet-methyl (=CGA 248 757), die in Glyphosat- 
resistenter Soja verwendet werden (S. 14, Absatz 2) (Art. 54(2)); 

D8 die Verwendung von Mischungen von Glyphosat und Oxasulfuron in Glyphosat-resistenter 
Soja (S. 267) (Art. 54(2)). 

1.6. Anspruch 6 

Diese spezielle Ausfuhrungsform von Anspruch 5 ist auf Verfahren, betreffend Zusammensetzun- 
gen, die Glufosinat enthalten, gerichtet. Dieser Erfindungsgegenstand ist nicht neu nach Art. 54 in 
Hinblick auf die Dokumente D1, D3 und D4 wie entsprechend den Erlauterungen unter Punkt 1.5. 
bzgl. der Verfahren betreffend Glufonsinat enthaltenden Zusammensetzungen ausgefuhrt wurde. 



1.7. Anspruch 13 
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Auch diese spezielle Ausgestaltungsform von Anspruch 1 ist nicht neu nach Art. 54, da die Doku- 
mente D1 , D3 - D8 aufterdem Aufwandmengen fiir die Zusammensetzungen lehren, welche dieje- 
nige des vorliegenden Anspruches - 0.3 - 4.0 kg ai/ha - neuheitsschaidlich treffen: 

D1 0.25 - 2.5 kg ai/ha (S. 5, Absatz 3) 

D3 0.3 - 4.0 kg ai/ha (S. 15. Absatz 2) 

D4 0.25 - 2.5 kg ai/ha (S. 4, Absatz 5) 

D5 0.05 - 4.0 kg ai/ha (S. 22, Absatz 1 ) 

D6 0.2 - 8 lb/acre = 0.22 - 8.96 kg ai/ha (Spalte 7. Z. 35 - 39) 

D7 0.422 kg ai/ha (S. 14. Absatzl bzw. S. 18, Tabelle 4) 

D8 0.63 lb/acre = 0.71 kg ai/ha (S. 267) 



1.8. Anspruch 14 

Der Gegenstand des Anspruchs 14 des strittigen europaischen Patents EP 930 823 ist aufgrund 
der in D1 . D3 - D5 und D9 - D15 vermittelten Lehren nicht neu nach Art. 54 EPU. Beispielsweise 
lehrt 

D1 Zusammensetzungen von Glufosinat mit Prosulfuron. Primisulfuron bzw. Oxasulfuron (S. 5, 
Absatzl) (Art. 54(2)); 

D3 Zusammensetzungen, die Glufosinat sowie S-Metolachior enthalten (S. 11, Absatz 5, Z. 2) 
(Art. 54(2)); 

D4 Zusammensetzungen, die Glufosinat und Fluthiacet-methyl enthalten (S. 4, Absatz 4) (Art. 
54(2)); 

D5 Zusammensetzungen von Glufosinat mit Butafenacil (S. 16/17, letzter Absatz, vorletzte Zei- 
le(54(2)); 

D9 Zusammensetzungen von Glufosinat (= A-1) mit Primisulfuron (= B4)(S. 5, Absatz 2) (Art. 
54(2)); 

D1 0 Zusammensetzungen von Glufosinat mit Dimethenamid bzw. S-Dimethenamid (S. 7. Z. 5- 
6. S. 2. Z. 10) (Art. 54(2)); 

D1 1 Zusammensetzungen von Glufosinat mit Fluometuron bzw. Norflurazon (Absatz 4) (Art. 
54(2)); 



012 Zusammensetzungen von Glufosinat mit Ametryn bzw. Simazin (S. 58. Tabelle 2) (Art. 
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D13 Zusammensetzungen von Glufosinat mit Ametryn, Terbutylazin, Simazin bzw. Prometryn 
(S7 - 8, Dll - DV) (Art. 54(2)); 

D14 Zusammensetzungen von Glufosinat und Terbutylazin bzw. Simazin (S. 3, Z. 20 sowie 
Tabellen 1 bis 3) (Art. 54(2)); 

D15 Zusammensetzungen von Glufosinat mit Simazin (S. 1050, Absatz 3) (Art. 54(2)). 
1.9. Anspruch 15 

Der Gegenstand des Anspruchs 15 des vorliegenden Streitpatents ist aufgrund der in D1, D3 - 
D10, D12, D16 - D21 vermittelten Lehren nicht neu nach Art. 54 EPU. U.a. offenbart 

D1 Zusammensetzungen von Glyphosat mit Prosulfuron, Primisulfuron bzw. Oxasulfuron (S. 5, 
Absatz 1) (Art. 54(2)); 

D3 Zusammensetzungen, die Glyphosat sowie S-Metolachlor enthalten (S. 11, Absatz 5, Z. 3) 
(Art. 54(2)); 

D4 Zusammensetzungen, die Glyphosat und Fluthiacet-methyl enthalten (S. 4, Absatz 4) (Art. 
54(2)); 

D5 Zusammensetzungen von Glyphosat mit Butafenacil (S. 16/17, letzter Absatz, vorletzte Zei- 
le) (Art.54(2)); 

D6 Zusammensetzungen von Glyphosat mit Dicamba, (Spalte 7, Z. 17 - 33) (Art. 54(2)); 

D7 Zusammensetzungen von Glyphosat mit Fluthiacet-methyl (S. 14, Absatz 2, S. 18 Tabelle 
4) (Art. 54(2); 

D8 Zusammensetzungen von Glyphosat mit Oxasulfuron (Art. 54(2)); 

D9 Zusammensetzungen von Glyphosat (= A-2) mit Primisulfuron (= B4) (S. 5, Absatz 3) (Art. 
54(2)); 

D10 Zusammensetzungen von Glyphosat mit S-Dimethenamid (S. 7, Z. 5-6, S. 2, Z. 10) (Art. 
54(2)); 

D12 Zusammensetzungen von Glyphosat mit Ametryn (S. 58, Tabelle 2) (Art. 54(2)); 
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D16 und D17 Zusammensetzungen von Glyphosat mit Dicamba (Tabelle 1 bzw. S. 16, Beispiel 
30 und S. 17, Beispiel 33) (Art. 54(2)); 

D18 Zusammensetzungen von Glyphosat mit Fluometuron (Tabelle 1) (Art. 54(2)); 

D19 und D20 Zusammensetzungen von Glyphosat mit Norflurazon (S. 12 - Tabelle sowie An- 
spruch 12, bzw. S. 970, Spalte 2, vorletzter Absatz) (Art. 54(2)); 

D21 Zusammensetzungen von Glyphosat mit Ametryn bzw. Prometryn (S. 5, Z. 57 bzw. 60) 
(Art. 54(2)). 

Die voranstehenden Ausfuhrungen belegen, dass die Anspruche 1 bis 6 sowie 13 bis 15 nicht neu 
sind. 

2. ERFINDERISCHE TATIGKEIT 

Der Erfindungsgegenstand des vorliegenden strittigen Patents basiert nicht auf erfinderischer Ta- 
tigkeit. 

Auf S. 3, Absatz 0005 des Streitpatents wird bemerkt, dass es uberraschend ist, dass die Kombina- 
tion eines Phospho-Herbizids - also Glufosinat bzw. Glyphosat - mit mindestens einem weiteren 
Herbizid (Komponente b2) zu einer synergistischen herbiziden Wirkung fuhrt. Die mit der Be- 
scheidserwiderung vom 08. Juni 2001 vorgelegten Daten sind jedoch nicht auf einen synergisti- 
schen Effekt bzgl. der Unkrautbekampfung der besagten Mischungen in sensitiven bzw. Phospho- 
herbiziden Kulturen gerichtet sondern auf eine Art Safening-Effekt der Komponente b2) auf Glufo- 
sinat bzw. Glyphosat in den betreffenden Kulturen. Hierbei handelt es sich allerdings urn einen vol- 
lig anders gearteten Effekt, der nicht zum Nachweis der erfinderischen Tatigkeit des vorliegenden 
Streitpatents geeignet ist, da das Streitpatent in Hinblick auf diesen Effekt keinerlei Offenbarung 
liefert. Somit wurde kein erfindungsgemafter unerwarteter Effekt gezeigt. 

Ebenso sei in Frage gestellt, ob fur die Anspruche 1, 3, 5, 7, 9 und 1 1 ein erfindungsgemafter Ef- 
fekt in Glufosinat-toleranten Kulturen mit Glyphosat-haltigen Zusammensetzungen, bzw. in Glypho- 
sat-toleranten Kulturen mit Glufosinat-haltigen Zusammensetzungen erreicht werden kann. 



2.1. Anspruch 1 
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Wie bereits in dem Streitpatent selbst dargestellt (S. 5, Absatz 0022) ist aus Res. Rep. North Cent. 
Weed Sci. 51, 169-170 (1994) bekannt, daR Mischungen von Glufosinat mit Atrazin bzw. Cyanazin 
in Glufosinat toleranten Mais eingesetzt werden konnen. 

Weiterhin lehren die ebenfalls aufgefuhrten Dokumente Res. Rep. Expert Comm. Weeds East Can. 
1, 242-243 (1995) und Res. Rep. Expert Comm. Weeds East Can. 1, 205-206 (1995) Mischungen 
von Glufosinat mit Metolachlor, Glufosinat mit Metolachlor und Atrazin, bzw. Glufosinat mit Atrazin 
und Dicamba, die ebenfalls in Glufosinat resistenten Mais verwendet werden konnen. 
Dieser Stand der Technik legt es dem Fachmann nahe diese entsprechenden Mischungen auch in 
anderen Glufosinat resistenten Kulturen, wie Soja etc. zu verwenden, da dem Fachmann jeweils 
Herbizide der Komponente b2) wohl bekannt sind, die selektiv in der betreffenden Kultur sind. So ist 
Metolachlor nicht nur Mais- sonder auch Soja-vertragiich. 

Ebenso offenbart das Streitpatent (S. 5 f Absatz 0022), dass in Abstr. Meet. Weed Sci Soc. Am. 37, 
87 1997, Res. Rep. North Cent. Weed Sci. Soc. 52, 426-427 (1995) und Res. Rep. North Cent. 
Weed Sci. Soc. 52, 266-267 (1995) Mischungen von Glyphosat und Atrazin, die in Glyphosat- 
resistenten Mais verwendet werden, sowie Zusammensetzungen von Glyphosat und Metolachlor 
bzw. Dimethenamid in Glyphosat-toleranter Soja, beschrieben werden. Auch hiergilt wiederum, 
dass es fur den Fachmann naheliegend ist, diese Mischungen in anderen resistenten Kulturen, die 
vertraglich bzgl. der Komponente b2) sind, einzusetzen. 

Somit basiert Anspruch 1 nicht auf erfinderischer Tatigkeit. 

Diese im Streitpatent selbst genannten bekannten Verfahren (siehe voranstehender Abschnitt) le- 
gen es dem Fachmann auch nahe andere bereits bekannte Zusammensetzungen, die Glufosinat 
bzw. Glyphosat und ein weiteres Herbizid, wie in Anspruch 1 beschrieben, enthalten in dem stritti- 
gen Verfahren zu verwenden (siehe hierzu auch die Punkt 1.8. und 1. 9 ). 

Folglich basiert Anspruch 1 nicht auf erfinderischer Tatigkeit. 

Weiterhin sind aus D1 Verfahren bekannt, die zur Bekampfung von Unkraut in Glufosinat- bzw. 
Glyphosat resistenten Kulturen verwendet werden konnen. Diese zum einen neuheitsschadlichen 
Verfahren (siehe Punkt 1.1) stellen auch die erfinderische Tatigkeit der nicht neuheitsschadlich ge- 
troffenen Verfahren des Steitpatents in Frage, denn es ist fur den Fachmann naheliegend diese 
Prinzipien entsprechend mit anderen Mischungen bzw. Phospho-Herbizid resistenten Kulturen 
durchzufiihren. Dies gilt in auch in Bezug auf D2. 

Analoges gilt auch fur D3 - D8 in Hinblick auf Verfahren in Hinblick auf Zusammensetzungen, die 
als Komponente b1) Glyphosat enthalten. 

Weiterhin sei bemerkt, dass die vorliegenden Versuchsdaten (Bescheidserwiderung vom 08. Juni 
2001) - auch wenn sie geeignet waren, die erfindungsgemaRe, offenbarte Aufgabe zu losen - dies 
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dennoch nicht zu leisten vermogen, denn die Beispiele von dem Technischen Memorandum 1 
"Glyphosat und Atrazin" sowie "Glyphosat und Metolachlor" in Glyphosat-resistenten Mais sind aus 
D6 bekannt und stellen somit Stand der Technik dar. Die anderen nicht neuheitlich getroffenen Bei- 
spiele, wie "Glyphosat und Pyridate" zeigen einen den bekannten Mischungen entsprechenden Ef- 
fekt in der Pflanzenhohe, aber keinen uberraschenden. 

Analoges ergibt sich fur aus D8 bekannt Verfahren. Aus D8 sind Mischungen von "Glyphosat mit 
Dimethenamid bzw. Oxasulfuron" in Glyphosat-resistenter Soja bekannt. Die im Technischen Me- 
morandum 2 aufgefuhrten nicht neuheitsschadlich getroffenen Beispiele, wie z.B. "Glyphosat und 
Propaquiazafop" Oder "Glyphosat und Clodinafop" zeigen in Glyphosat-resistenter Soja den "glei- 
chen a Effekt wie die bekannten Zusammensetzungen. 

Dies gilt auch fur aus D1 bekannt Verfahren. Aus D1 sind z.B. Mischungen von "Glufosinat mit Pri- 
misulfuron, Prosulfuron bzw. Oxasulfuron" in Glufosinat-resistenten Mais bzw. Soja bekannt. Die 
den Technischen Memoranden 3 bzw. 4 aufgefuhrten nicht neuheitsschadlich getroffenen Beispie- 
le, wie z.B. "Glufosinat und Propaquizafop " zeigen in Glyphosat-resistenter Soja den "gleichen" 
Effekt wie die bekannten Zusammensetzungen. 

Aus all diesen Ausfuhrungen sowohl allein als auch im Kombination folgt, dass Anspruch 1 nicht auf 
erfinderischer Tatigkeit beruht. 

2.2. Anspruch 2 

Auch Anspruch 2 beruht nicht auf erfinderischer Tatigkeit. Hier sei auf die entsprechenden Ausfuh- 
rungen bzgl. Verfahren, die Glufosinat ais Komponenie bi) enthaiten, unter Punkt 2.1 verwiesen. 

2.3. Anspruche 3, 5, 7, 9 und 1 1 

Diese Anspruche beruhen auch nicht auf erfinderischer Tatigkeit. Hier sei auf die entsprechenden 
Ausfuhrungen bzgl. Verfahren, die Glufosinat bzw. Glyphosat als Komponente b1) enthaiten, unter 
Punkt 2.1 verwiesen. 

2.4. Anspruche 4, 8, 10 und 12 

Auch diese Anspruche basieren nicht auf erfinderischer Tatigkeit. Auch hier sei auf die entspre- 
chenden Ausfuhrungen unter Punkt 2.1 verwiesen die Verfahren, die Glufosinat als Komponente 
b1) enthaiten, betreffen. 
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2.6. Anspruch 13 

Auch hier gelten in Analogie, die unter Punkt 2.1. gemachten Ausfuhrungen. 

2.7. Anspruche 14 und 15 

Wie unter Punkt 1.8. und 1.9. sowie im Streitpatent selbst bemerkt sind eine Vielzahl von herbiziden 
Mischungen von Glufosinat bzw. Glyphosat mit mindestens einen weiteren Herbizid bekannt. Es ist 
daher fur den Fachmann naheliegend entsprechende „Lucken u mit Zusammensetzungen von dem 
Fachmann bekannten Herbiziden mit Glufosinat bzw. Glyphosat zu schlielien. 

Ebenso zeigen die in den Technischen Memoranden 1 bis 5 nicht neuheitsschadlich vorwegge- 
nommenen Mischungen wie beispielsweise "Glyphosat und Pyridate", "Glyphosat und Clodinafop" 
oder "Glufosinat und Propaquizafop" das "gleiche" Verhalten wie die im Stand der Technik bekann- 
ten Mischungen. 

Somit beruhen auch die auch diese Anspruche nicht auf erfinderischer Tatigkeit. 

Die voranstehenden Ausfuhrungen belegen, daB fur das strittige Patent in seiner Gesamtheit kei- 
nerlei Raum besteht, da seine Lehre vorweggenommen bzw. nahegelegt wird. 
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